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PURPOSE 

The purpose of this Association shall be to bring into closer contact by 
association and communication lawyers, barristers and solicitors who are resi- 
dents of the United States of America, or any of its possessions, or of the Domin- 
ion of Canada, who are actively engaged wholly or in (substantial) part in the 
practice of that branch of the law pertaining to the business of insurance in 
any of its branches, and to Insurance Companies; for the purpose of becoming 
more efficient in that particular branch of the legal profession and to better 
protect and promote the interests of Insurance Companies authorized to do 
business in the United States or Dominion of Canada; to encourage cordial 
intercourse among such lawyers, barristers and solicitors, and between them 
and Insurance Companies generally. 
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PROGRAM 


1936 CONVENTION, WHITE SULPHUR SPRINGS, WEST VIRGINIA 


TUESDAY, AUGUST 18, 1936 


Meeting of Executive Committee. 


WEDNESDAY, AUGUST 19, 1936 


Registration of members and guests. 


Calling the Roll. 
Reading of Minutes. 
Address of Welcome by Hon. Homer A. Holt, Attorney Generali of the State of 
West Virginia. 
Response for Association by Gerald P. Hayes, Esq., Vice President. 
Address of the President. 
Address of Stanley M. Rosewater, Esq., read by George N. Mecham, Esq., on 
“The Insurance Lawyer’s Library.” 
Adjournment. 
Reconvene. 
. Address by Leonard Calhoun, Esq., on “Social Security Legislation.” 
Address by J. Harry Schisler, Esq., on “Salvage, an Important Factor in Surety 
Cases.” 
Address by E. Smythe Gambrell, Esq., on ‘“The Progress of Aeronautical Law.” 
Report of the Executive Committee. 
Report of the Secretary. 
Report of the Treasurer. 
Reports of standing and special Committees. 
Discussion of Committee reports. 
Appointment of Nominating Committee. 


Adjournment. 


Dinner and dance. 
Movies in the Auditorium. 


THURSDAY, AUGUST 20, 1936 


Address by Hugh D. Combs, Esq., on “Securing and Holding Insurance Company 


Representation.” 
Address by John Godfrey Saxe, Esq., on “The Power of the Supreme Court from 


the Standpoint of the Layman.” 

3. Address by Cassius E. Gates, Esq., on “It Happened Here.” 

4. Consideration of Amendments to By-Laws. (If time permits—otherwise on Fri- 
day morning.) 

Adjournment. 

Golf Tournament (for men). 

Bridge Tournament (for ladies and men). 

Dinner and Dance. 

Movies in the Auditorium. 


FRIDAY, AUGUST 21, 1936 


Address by Oscar J. Brown, Esq., on “Subrogation Problems.” 
Address by Ralph R. Hawxhurst, Esq., on “The Dawn and Evolution of Sure- 
tyship.’ 
3. Consideration of Amendments to the By-Laws. (If not concluded Thursday). 
4. New business. 
5. Report of Nominating Committee and Election of officers. 
6. Report of Golf Committee and presentation of golf and bridge prizes. 


Adjournment. 
Meeting of the Executive Committee. 
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A Message From the President 


J. Roy Dicxte 
Pittsburgh, Pennsylvania 


T is difficult to realize that almost a year 

has passed since last we assembled in Con- 
vention, but such is the fact and we are again 
approaching the time when we shall gather 
amidst the beautiful mountains of West Vir- 
ginia in that most complete and glorious of 
America’s resort hotels, The Greenbrier. The 
dates are August 19, 20 and 21. The con- 
vention will conclude on Friday leaving ample 
time for the journey to Boston, either by 
motor or rail, for all those intending to at- 
tend the annual meeting of the American Bar 
Association. 

We hope and believe that you will find the 
program prepared for you interesting and 
instructive and_ sufficiently varied. Our 
speakers are all men of distinction and ex- 
ceptional ability and we are confident that 
you will be greatly profited by hearing them. 

To those who have once visited the Green- 
brier nothing need be said as to its beauty, 
comfort or facilities. To those who have 
never had this treat we say only, “Come and 
see for yourself; try any of the three golf 
courses; play the championship tennis courts; 
swim in its incomparable pool; ride horseback 
or walk the trails through the mountains; eat 
of its perfectly prepared and _ faultlessly 
served food; and if you are not up to par, 
take its baths.” Nothing is lacking. But 
better still, come and meet old friends and 
make new ones; learn to know personally those 
whom you have known heretofore only as 
correspondents. Plan now to make these 
days at White Sulphur a part of your vaca- 
tion and I am sure you will find it most 
pleasant, profitable, stimulating and _ invig- 
orating. 

During the past year we have been happy 
to elect to membership in the Association 
many new members. They are all men of the 
highest standing in their respective communi- 
ties and states. We are hoping that they will 
all be able to be in attendance and that all 
of the older members will take this oppor- 
tunity of meeting and welcoming them per- 
sonally. 


The Golf Tournament—one of the delight- 
ful features of the meeting—will be in the 
capable hands of Robert (Bob, to us) M. Noll 
and he has promised not only unusual prizes 
but novel events in competition. The ladies, 
without whom our conventions would seem 
drab indeed, will be entertained in delightful 
ways devised by Mrs. Robert D. Dalzell and 
her Committee. 


The whole setup is so delightful that I 
should hate to have any of you miss it. The 
Chairman of one of the State Membership 
Committees recently wrote me that he had 
written personally to every member of the 
Association in his state urging him to be 
present—a commendable step and worthy of 
imitation. How about trying that in your 
state, Mr. Chairman of the Membership 
Committee? 

As I am nearing the close of my term as 
your President and shall not likely again be 
in print, I want to take this opportunity to 
thank the members for the high honor they 
have conferred on me, and to express to the 
other officers, the members of the Executive 
Committee and the members of all standing 
and special committees my sincere gratitude 
for their loyal and devoted support and 
cooperation. Such unity of purpose as has 
been exhibited in this year assures the con- 
tinued success and usefulness of this Associa- 
tion. I believe it only just that a special 
word should be said of our Secretary. He 
came to the office with no intimate know- 
ledge of the work involved, but immediately 
applied himself to his task, mastered the de- 
tails of the work and has performed the duties 
of his important office proficiently, promptly 
and with unfailing courtesy. When we re- 
member that this service is rendered without 
any monetary compensation whatever, I am 
sure that all will agree that we are deeply in- 
debted to Mr. Montgomery. 

I am looking forward with great pleasure 
to seeing you at White Sulphur. I hope you 
will all be there. 
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ANNUAL MEETING AUGUST 19, 20 
AND 21, GREENBRIER HOTEL 


Wuite SuLPHUR SPRINGS, WEST VIRGINIA 


President Dickie in his greetings to you 
admits that he has arranged for an excep- 
tionally good program for our annual meeting. 
He also announces that ail of the speakers are 
men of distinction and of exceptional ability. 
I heartily agree with him, particularly as our 
own Roy will deliver the principal address, 
and by virtue of his office will preside, do 
most of the talking, and present to you all of 
the speakers. Many of you have heard and 
observed our President in action and know 
that our meeting will not lack interest and 
pep. Our President has given generously of 
his time and talents to the work of the As- 
sociation. Make your reservations at the 
Greenbrier now and enjoy all that awaits you. 


May I here mention some of the things 
that do not appear in the printed program? 
Relaxation, the meeting of old (young) 
friends, gorgeous surroundings, two excellent 
golf courses, the best of service, accommoda- 
tions and food by one of the outstanding 
hotel resorts of the country, the little parties, 
the big ones, and the other things that you 
and I would do on a vacation, such as pro- 
vided for you and me by our annual meet- 
ing. Co-mingled with the above, we will have 
the opportunity of listening to addresses de- 
livered by able lawyers on subjects of vital 
interest to insurance attorneys. 
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DRUNKEN GUEST vs. DRUNKEN 
DRIVER 


SOBER GUEST vs. DRUNKEN DRIVER 


Insurance counsel are confronted with the 
apparent ever-increasing number of claims 
and cases by guests against the driver (host) 
bottomed on the intoxicated condition of 
driver at time of accident. Your Editor is 
presently and keenly interested in this sub- 
ject and desires to obtain as much free in- 
formation as he can from the members. If 
you will answer the following questions and 
support your answers so far as possible by 
decisions, your Editor will be indebted to 
you, and your answers may prove of great 
interest to insurance lawyers: 


1. May a drunken guest recover from a 
drunken driver for wilful wanton conduct, or, 
you might say, under the wanton count of the 
complaint where the drunken driver and the 
drunken guest get drunk together? 


2. May a sober guest recover damages 
from a drunken driver for wilful wanton con- 
duct or under the wanton count in a case 
where the sober guest entered the car of the 
drunken driver knowing the driver to be drunk? 


3. May guest be guilty of such wilful mis- 
conduct or such utter disregard for his own 
safety in entering car of an intoxicated driver, 
and so known to guest, that such guest cannot 
recover from host for wilful misconduct? 

4. If guest advises owner of car to pro- 
ceed to get drunk if he likes, that he (sober 
guest) will drive car to destination, and owner 
proceeds to get drunk (really drunk), and 
after becoming thoroughly intoxicated owner 
again takes charge of wheel, and guest vol- 
untarily re-enters car knowing owner to be 
drunk and a reckless driver when drunk, and 
fatal accident occurs within a few minutes 
thereafter due to excessive speed of car, may 
guest recover for wanton negligence of driver? 
Driver was not guilty of wanton conduct in 
getting drunk for at the time he was proceed- 
ing to become thoroughly intoxicated it was 
understood that he was to do no further driv- 
ing; hence, decisions which hold that driver 
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of car that gets drunk, knowing he expects to 
drive a car, should not apply. Under the cir- 
cumstances named, can drunken driver be 
held to be guilty of wanton or reckless indif- 
ference or consciousness such as to warrant 
his being held for wanton conduct? 

May administratrix of guest who agreed to 
drive and who was sober and who relinquished 
control of car and re-entered the car under 
circumstances named recover under wilful 
and wanton count or for gross negligence? 

In this connection, may I call your atten- 
tion to the following cases, particularly the 
decision of the Supreme Court of California 
which discusses wanton conduct of guest as 
a defense against wanton conduct of driver: 

Schneider v. Brecht, 44 Pacific R. 2nd 
series, 662 (June 20, 1935), wherein the 
California Court in a well considered opinion 
discusses the question of contributory wanton- 
ness or wilfulness. The court, among other 
things, said (P. 664, para. 1, 2): 


“While it is true, generally speaking, 
that ordinary negligence on the part of a 
plaintiff is not a defense upon which a 
defendant may rely when the complaint is 
based upon a charge of wilful misconduct, 
this overlooks a principle which we think 
must be considered, to-wit: that where the 
negligence of the plaintiff is of such a 
character that it contributes to, and really 
becomes a part of, and the inducing cause 
of the defendant’s wilful misconduct, no 
recovery can be or should be had. In this, 
as in every case involving the responsibility 
of the driver of an automobile for an in- 
jury to a guest, the intent of the legislature 
must be inquired into and determined in 
order to ascertain whether liability attaches 
to the driver.” 


The court, in its opinion, also said (P. 
666): 


“The principle of law enunciated in the 
case of Hinkle v. Minneapolis A. & C. R. 
Co., 162 Minn. 122, 202 N. W. 340; 41 A. 
L. R. 1377, we think is applicable here, 
even though it be held that the defendant 
was guilty of wilful misconduct. We quote 
from the opinion in that case as follows: 
‘When a defendant is charged with ordi- 
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nary negligence, contributory negligence is 
a good defense. Why? The answer is 
found in proximate cause. In the absence 
of the doctrine of comparative negligence 
they are equally to blame. When two per- 
sons are equally at fault in producing the 
injury, the law leaves them where it finds 
them. Contributory negligence is not a de- 
fense to wanton and wilful negligence, for 
the very simple reason that the parties are 
not equally delinquent in the violation of 
duty. In such case the negligence of the 
defendant is the proximate cause of plain- 
tiff’s injury while his negligence is no more 
than a remote cause. The theory of these 
variations of negligence leads to but one 
logical conclusion, and that is that the same 
basic reason which causes contributory 
negligence to prevent a recovery in an ac- 
tion sounding in ordinary negligence also 
prevents a recovery by one who is guilty 
of wilful and wanton negligence. Such 
negligence is just as efficient to offset the 
defendant’s negligence of the same character 
as contributory negligence offsets ordinary 
negligence. There can be no more com- 
parative wantonness than there can be 
comparative negligence. When both parties 
are guilty of such negligence neither can be 
selected as that which is the proximate 
cause, and hence the law must leave both 
where it finds them. The conclusion is 
inevitable, even though its application be 
fraught with difficulties. Citing cases.’ ” 


The court in its opinion also refers to the 


following text—42 C. J. 893: 


“Wilfulness which proximately contri- 
butes to causing a collision between two 
vehicles, precludes a recovery for injuries 
received in such collision, even though the 
operator of the other motor vehicle was 
also guilty of wilfulness.” 


The court further said (P. 666): 


“While the instant case, in large measure, 
is one of first impression, and the question 
before us has not been definitely decided 
by courts of other jurisdictions (at least 
none have been called to our attention, and 
we have not discovered any), yet we think 
the language found in the case of Spillers 
v. Griffin, 109 S. C. 78, 95 S. E. 133, 134, 
L. R. A. 1918D, 1193, supports the con- 
clusion at which we have arrived, to-wit: 
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‘The presiding judge charged the law as to 
contributory negligence but refused to 
charge that contributory wilfulness was a 
defense to wilfulness.’ From this ruling, 
among others, the defendant appealed from 
the judgment against him. The respond- 
ent claims there is no case in this state 
which allows such a defense, and only one 
case elsewhere, and that case sustains the 
ruling of the trial judge. The respondent 
claims that this court would have to make 
the law if it allowed such a defense to pre- 
vail. Of course the courts have no right 
to make the law. If there is no law to 
allow the defense of contributory wilful- 
ness, so there is no law that allows a plain- 
tiff to recover when he has himself contrib- 
uted wilfully as a proximate cause to the 
injury. The plaintiff must show his right 
to recover in law and in fact. The courts, 
however, are not bound to find legislative 
authority or the authority of the other 
cases stating the same facts before they can 
declare the law in a new arrangement of 
facts. Law is a science, and it is the duty 
of the courts to apply well recognized prin- 
ciples of law to new conditions.” 


Spillers v. Griffin, 109 So. 78, 93 S. E. 
133, wherein it was held that “one who wil- 
fully contributed, as the proximate cause, to 
his own injury, cannot hold the other party 
liable, although he was also wilful.” The 
same holding has been pronounced in other 
jurisdictions. See the following cases: L & 
N Ry. Co. v. McCoy, 81 Ky. 403; Cole Road 
Const. Co. v. Tipton, 5 Ky. L. Rep. 774; Red- 
son v. Michigan C. R. Co. 129 Mich. 671, 79 
N. W. 939; Moore v. Lindell R. Co., 176 
Mo. 528, 75 S W. 672; Weir v. Haverford 
E. L. Co. 16 Pa. Dist. R. 1. 


* * * 


MISREPRESENTATIONS, WARRAN- 
TIES, CONDITIONS—LIFE 
POLICIES. 


In a great many states there are statutes 
which provide that a life policy may not be 
declared void for fraud in the application 
unless the misrepresentation increases the 
risk of loss or was made with actual intent 
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to deceive. Many courts have construed 
such statutes as written. Others have held 
that OR means AND, and that the misrep- 
resentation must not only increase the risk 
of loss but must be made with actual intent 
to deceive, thereby placing the burden upon 
the insurance company of showing that the 
misrepresentation increased the risk of loss 
and was known by the applicant to be false 
at the time made. Doctors often fail to ad- 
vise patients of serious ailments. Their ex- 
cuse for this failure is to prevent unduly 
alarming the patient. Therefore, trial law- 
yers frequently are unable to prove that an 
applicant knew he was suffering from, say, 
angina pectoris at the time he receives his 
policy, although conclusive evidence is avail- 
able to show that the patient had such an in- 
curable disease. This could be eliminated by 
making good health a condition precedent 
to the policy taking effect or the reinstate- 
ment of a lapsed policy, or by so wording the 
application and the provisions of the policy 
that the courts will construe the answers and 
statements of applicant as warranties and not 
representations. This, of course, applies to 
jurisdictions only where the courts make a 
distinction between representations and war- 
ranties. 


* * * 


FREDERICK W. C. WEBB EXAG- 
GERATED ANNOUNCEMENT 


It is with great pleasure that I announce 
to the membership and to the many friends 
of Frederick W. C. Webb, of Salisbury, Mary- 
land, that the announcement of his death ap- 
pearing in the April, 1936 Insurance Counsel 
was grossly exaggerated. Your editor is 
somewhat literal. Upon being furnished a 
list of members who had died, he proceeded 
to publish same without any attempt to verify 
the list. Your editor has exchanged corre- 
spondence with Mr. Webb in reference to this 
inaccurate announcement and he is happy te 
know and announce that Mr. Webb is not 
only very much alive, but has a keen sense 
of humor. 
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Convention Committees 


MEN’S ENTERTAINMENT COMMITTEE 


Thomas B. Jackson, Chairman, Charleston, W. Va. 


Frank C. Haymond, Fairmont, W. Va. 

Wayne Ely, St. Louis, Mo. 

G. Dexter Blount, Denver, Colo. 

Oliver R. Beckwith, Hartford, Conn. 

John G. McKay, Miami, Fla. 

Arthur G. Powell, Atlanta, Ga. 

William L. Bourland, Chicago, Il. 

Thomas N. Bartlett, Baltimore, Md. 

Jas. T. Blair, Jr., Jefferson City, Mo. 

Robert D. Dalzell, Pittsburgh, Pa. 

William O. Reeder, St. Louis. Mo. 

John L. Barton, Omaha, Neb. 

George H. Bond, Syracuse, N. Y. 

J. Borton Weeks, Chester, Pa. 

C. Donald Swartz, Philadelphia, Pa. 

Fred G. Warren, Sioux Falls, S. D. 

W. Percy McDonald, Memphis, Tenn. 
* * * 


RECEPTION COMMITTEE 

Mr. and Mrs. Gerald P. Hayes, Milwaukee, Wis. 

Mr. and Mrs. Joseph B. Murphy, Syracuse, N. Y.- 

Mr. and Mrs. Harvey E. White, Norfolk, Va. 

Mr. and Mrs. Richard B. Montgomery, Jr., New 
Orleans, La. 

Mr. and Mrs. Marion N. Chrestman, Dallas, Tex. 

Mr. and Mrs. Milo H. Crawford, Detroit, Mich. 

Mr. and Mrs. Garner W. Denmead, Baltimore Md. 

Mr. and Mrs. Russell M. Knepper, Columbus, Ohio. 

Mr. and Mrs. Walter R. Mayne, St. Louis, Mo. 

Mr. and Mrs. Royce G. Rowe, Chicago, III. 

Mr. and Mrs. Lowell White, Denver, Colo. 

Mr. and Mrs. Geo. W. Yancey, Birmingham, Ala. 

Mr. and Mrs. J. Roy Dickie, Pittsburgh, Pa. 


Mr. George L. Naught, New York, N. Y. 
Mr. P. E. Reeder, Kansas City, Mo. 
Mr. Miller Manier, Nashville, Tenn. 

* * * 


LADIES’ ENTERTAINMENT COMMITTEE 


Mrs. Robert D. Dalzell, Chairman, Pittsburgh, Pa. 
Mrs. William O. Reeder, Vice-Chairman, St. Louis, 
Missouri. 

Mrs. Lowell White, Denver, Col. 

. Royce G. Rowe, Chicago, II. 

. Thomas B. Jackson, Charleston, W. Va. 

. Robert Nelson, Memphis, Tenn. 

. Wm. A. Porteous, Jr., New Orleans, La. 

. Ernest Woodward, Louisville, Ky. 

. Walter R. Mayne, St. Louis, Mo. 

. Arthur G. Powell, Atlanta, Ga. 

. J. Roy Dickie, Pittsburgh, Pa. 

. Harry T. Gray, Jacksonville, Fla. 

. H. Reid De Jarnette, Miami, Fla. 

s. Alfred C. Kammer, New Orleans, La. 

. Harry E. Rodgers, Grand Rapids, Mich. 

. Wayne Ely, St. Louis, Mo. 

. Willis Smith, Raleigh, N. C. 

. Kenneth B. Cope, Canton, Ohio. 

. Robert M. Noll, Marietta, Ohio. 


* * * 


GOLF COMMITTEE 
Robert M. Noll, Chairman, Marietta, Ohio. 
Lowell White, Denver, Colorado. 
P. E. Reeder, Kansas City, Mo. 
M. M. Roberts, Cleveland, Ohio. 
P. H. Eager, Jackson, Miss. 
Lon O. Hocker, St. Louis, Mo. 
A. C. Schlipf, Springfield, Ill. 


Proposed Amendments to By-Laws 


Submitted by’ JoHn A. MILLENER 
Rochester, New York 


Amend Article VI, Section 1 by striking out the 
words “three vice presidents” and insert in lieu there- 
of “six vice presidents”. 

Amend Article VII, Section 1 by striking out all 
of the paragraphs in section one and inserting new 
paragraphs to read as follows: 

“Section 1. How Constituted. There shall be an 
Executive Committee which shall consist of the Presi- 
dent, the Vice Presidents, the Secretary and the 
Treasurer, all of whom shall be members ex-officio, 
together with six members, each of said six members 
to be from a different state or province, to be 
nominated and elected by the Association in the 
manner hereinafter provided and so staggered that 
three members shall be chosen each year to serve for 
aterm of two years in the following manner: 

3 to serve for one year 

3 to serve for two years. 

The terms of all newly elected members to begin 
at the close of the 1936 Convention. 

Members of the Executive Committee previously 
lected for terms not expiring at the close of the 


1936 annual meeting of the Association shall continue 
in office until the expiration of their said terms. 

Amend Article VI, Section 4 by striking out all 
of Section 4 and inserting in lieu thereof the follow- 
ing: 

Section 4. No person shall be eligible to succeed 
himself as President after he has served one full 
term as President. No person shall be eligible to 
the office of President unless he has been a member 
of the Association for a period of three full years. 

Amend Article VII, Section 5 by striking out Sec- 
tion 5 and ‘inserting in lieu thereof the following: 

Section 5. Meetings. The Executive Committee 
shall meet as often as they deem it necessary during 
the time the annual meeting is in session and shall 
meet immediately after the adjournment of the an- 
nual meeting for the purpose of organization and may 
meet at such other times and places as may be neces- 
sary when a call is made by the President; but no 
mid-winter meeting shall be held at the expense of the 
Association unless the expense for such meeting is 
authorized by the members in annual session. 
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Amend Article VIII, by striking out all of Section 
1 and Section 2 and insert in lieu thereof the fol- 
lowing: ! 

Section 1. Nominations. On the first day of each 
annual meeting of the Association, a Nominating 
Committee shall be designated whose duties shall be 
to canvass the membership and present to the meet- 
ing names of nominees for officers and members of 
the Executive Committee to succeed those whose 
terms will expire at the close of the then annual 
meeting; and to fill vacancies then existing. The 
Nominating Committee shall be composed of five 
members; the President shall appoint one such mem- 
ber and four others shall be elected by the member- 
ship by written ballot or be nominated from the 
floor. The four to be elected by the membership 
receiving the highest votes shall be declared elected. 
These four together with the one appointed by the 
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President shall constitute the Nominating Commit- 
tee. Said Nominating Committee shall propose and 
report to the Association the nomination of members 
for the officers of President, Vice Presidents, Secre- 
tary and Treasurer, and Members of the Executive 
Committee to succeed those whose terms will ex- 
pire at the close of the then annual meeting. The 
proposed names of the nominees to be submitted by 
the Nominating Committee to the Association shall 
be posted in a conspicuous place where the meeting 
is being held not later than seven o’clock in the even- 
ing preceding the day of the annual election. Other 
nominations for the same offices may be made from 
the floor. No officer or member of the Executive 
Committee shall be eligible to appointment or elec- 
tion on the Nominating Committee. 

Section 2. Elections. All elections shall be by 
written ballot for offices where there is a contest. 


Submitted by Rosert P. Hopson 
Louisville, Kentucky 


Amend Article VII of the By-Laws of The In- 
ternational Association of Insurance Counsel as it 
pertains to nomination and election of Officers by 
striking out all of Section 1 and 2 and inserting in 
lieu thereof the following: 

Section 1. Nominations. At the first session of 
each annual meeting of the Assication a Nominat- 
ing Committee composed of five members shall be 
designated (none of whom shall be eligible on this 
Committee who are Officers or Members of the 
Executive Committee). The Nominating Committee 
shall be designated in the following way—the Presi- 
dent shall appoint one member and four others shall 
be elected by the membership. The four to be elect- 
ed by the membership shall be nominated from the 
floor and the four members receiving the highest 
votes shall be declared elected. These four elected 
by th members together with the one appointed by 
the President shall constitute the Nominating Com- 


Preliminary Report 


The main prizes agreed upon by this Committee 
are as follows: 

First prize, low gross—name on Best cup and ad- 
ditional prize—probably a cup. 

Second prize, second low gross—Plate. 

First low gross—the Lon Hocker Plate, for men 
under fifty, which must be won twice to retain. 

Second low gross, men under fifty—Plate. 

First low gross, men over fifty—Cup. 

Second low gross, men over fifty—Plate. 

First low net, second low net, blind bogey and golf 
balls for birdies. 

There will be four cups, plaques or statues and 
four Sterling silver plate articles and golf balls for 
birdies and eagles. 

In addition to the above, there will be the follow- 
ing prizes, to be arranged by the committee before 
the tournament, as to the particular event for which 
each prize will be given. 

One eight-inch leather golf bag. 

One pair Dromie golf shoes. 


mittee. Said Nominating Committee shall propose 
to the Association nominations of members for the 
office of President, Vice Presidents, Secretary and 
Treasurer and Members of the Executive Committee 
to succeed those whose terms will expire at the 
close of the then annual meeting. The proposed 
names of the nominees to be submitted by the Nomi- 
nating Committee to the Association shall be posted 
in a conspicuous place where the meeting is being 
held not later than six o’clock in the evening preced- 
ing the day of the annual election. Said Nominat- 
ing Committee shall report its nominees to the con- 
vention on the last day of its meeting. Other nomi- 
nations for the same offices may be made from 
the floor by any member in good standing. 


Section 2. Elections. All elections shall be by 
written ballot where contest is being made for the 
respective offices. 


of Golf Committee 


One Dynamiter niblick. 

One leather carry-all bag. 

One True focus putter. 

One two-piece sweater set. 

One Chevy Chase golf shirt. 

One set leather club head socks. 

One rain shirt. 

Four autographed volumes, as follows: “A His- 
tory of Lincoln’s Springfield”, ‘“Lincoln’s New 
Salem”, “Lincoln’s 1854-1861”, and “New Letters and 
Papers of Lincoln”. 

No competitor will be entitled to more than one 
prize, exclusive of golf balls. 


Rosert M. Nott, Chairman. 
Lowett WHITE, 

P. E. REEDER, 

M. M. Roserts, 

P. H. Eacer, 

Lon O. Hocker, 

A. C. ScHLIPF. 
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Report of the Committee on Fire and Marine Insurance 


UR Association at its 1935 meeting re- 

ferred to the Committee on Fire and 
Marine Insurance a proposal to consider the 
drafting of a new form of standard or union 
mortgage clause for use on policies written by 
fire insurance companies. The same ques- 
tion has been referred to the Fire Insurance 
Committee of the Insurance Section of the 
American Bar Association, but we are ad- 
vised that that Committee has not yet acted 
thereon. 


It is the opinion of your Committee that 
the standard mortgage clause now in use by 
fire insurance companies should be revised 
and a new form adopted, in order to eliminate 
as far as possible the conflict of judicial opin- 
ion as to the proper construction and appli- 
cation of the present clause. At the 1935 
meeting of our Association Mr. Lionel P. 
Kristeller of Newark, New Jersey, in an in- 
teresting and instructive paper pointed out 
some of the instances in which various courts 
upon the same or similar facts have applied 
diametrically conflicting rules in dealing with 
the provisions of the present standard mort- 
gage clause. It certainly should be possible 
to formulate a clause which would eliminate 
this confusing conflict in judicial opinion. 


There are inequities in certain provisions 
of the present clause. In any proper revision 
of the clause these inequities should be re- 
moved. 


In order that any revision of the standard 
mortgage clause shall be effective and have 
any practical value, it must have the approval 
of the fire insurance companies who are to 
use it. And since the laws of various states 
require an approval of any revised form by 
the State Insurance Commissioner, it is de- 
sirable that the National Association of In- 
surance Commissioners (through its proper 
committee) should have a part in making the 
revision. 

Your Committee is of the opinion that the 
most effective approach to the problem would 
be through concerted action on the part of 
representatives of the fire insurance com- 
panies, the Insurance Commissioners, the In- 
surance Section of the American Bar Associa- 
tion and of this Association. It has not been 
possible, within the limited time at the dis- 
posal of your Committee, for your Committee 


to bring about a coordinated effort of these 
bodies upon the problem in question. We 
recommend that the Committee on Fire and 
Marine Insurance to be appointed at the 1936 
meeting of our Association should endeavor 
to interest the representatives of the com- 
panies and of the Insurance Commissioners 
in the need for a revision of the standard 
mortgage clause, and endeavor to bring about 
concerted action to that end between the four 
bodies above mentioned. 


The consideration of a revision of the 
standard mortgage clause is the only matter 
which has been specifically referred to your 
Committee on Fire and Marine Insurance. 


In order, however, that we might bring to 
the attention of the Association any matters 
of general interest to the insurance business, 
your Committee has contacted approximately 
thirty executives of various companies. Their 
replies have expressed keen interest in the ac- 
tivities of our Association and an appreciation 
of our friendly interest in their welfare. 


Certain of these executives have suggested 
the desirability of our Association throwing 
the weight of its influence against the rising 
tide of taxation of insurance companies. 
They point to the fact that the amount of 
taxes now imposed upon the insurance business 
is out of all reasonable relation to the amount 
of taxes imposed upon other lines of business. 


Other executives have suggested the desir- 
ability of the members of our Association ex- 
erting their utmost effort in their respective 
localities toward the creation of a more friend- 
ly attitude on the part of the public toward 
insurance companies, to the end that there 
may be eliminated, or at least minimized, the 
feeling of prejudice against insurance com- 
panies which we now sometimes encounter 
among legislatures, courts and juries. 


Wittram S. Hocsett, Chairman, 
ALFRED C. KAMMER, 

JoserpH W. HENDERSON, 

Joun M. Grimm, 

A. C. Topp. 
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Report of the Committee on Life Insurance 


HE Committee on Life Insurance reports 

no activities during the year 1936, the 
reason being that most of the life insurance 
companies which are represented in this As- 
sociation are members of either the Association 
of Life Insurance Presidents or of the Ameri- 
can Life Convention, and because of these 
facilities did not have occasion to call on this 
Committee. Though our services were at 
their disposal, none of the Committees of the 
Association nor individual members were in 


touch with this Committee during the past 
year. 

While this Committee was inactive during 
the past year, it is our recommendation that 
the existence of a Committee on Life Insur- 
ance be continued. 

Joseru H. Cotttns, Chairman, 
L. A. STEBBINS, 

EpwIn J. Loes, 

J. MitcHett CockriLt, 
BLAKE FRANKLIN. 


Report of Special Membership Committee 


At the Mid-Winter Meeting of the Ex- 
ecutive Committee of the International As- 
sociation of Insurance Counsel, the President 
appointed a Committee composed of Home 
Office Officials belonging to the Association, 
with a view of having this Committee en- 
deavor to secure closer cooperation between 
the Home Office of the various Insurance 
Companies and the Association and also to 
interest more Home Office Officials in the 
Association. 

Your Committee contacted the General 
Counsel of quite a number of insurance com- 
panies and received cordial responses from 
most of them and in quite a number of cases 


additional members from the Legal and Claim 
Departments of Insurance Companies were 
secured and your Committee is still continuing 
to act along these lines wherever possible, get- 
ting and keeping in close touch with Home 
Office Officials of many Insurance Companies. 


Respectfully submitted, 


GARNER Woop DeEeNMEAD, Chairman, 
Royce G. Rowe, 

GrorcE L. NAuGurt, 

O. R. BeckwitH, 

WILLIAM BrosMITH, 

Joun A. Lunn, 

RAYMOND N. CAVERLY, 


Report of the Committee on the Motor Carrier Act of 1935 


OUR Committee on the Motor Carrier 
Act of 1935 respectfully reports as fol- 
lows: 

In accordance with the instructions given 
us by this Association on October 30, 1935, 
we have examined the Motor Carrier Act of 
1935 to determine so far as is possible under 
present conditions, its effect on Insurance 
Companies, and now report the result of such 
examination. 


Motor Carrier Act, 1935 
Interstate Commerce Act, Part II 


The Motor Carrier Act of 1935 was passed 
by the Congress of the United States, and 
was signed by the President on August 9, 
1935. The Act regulates the transportation 
of passengers and property by Motor operat- 
ing in Interstate and Foreign Commerce. It 


is designated as the Motor Carrier Act, 1935, 
Part II of the Interstate Commerce Act. The 
Interstate Commerce Commission is given 
authority to administer the Act. 

The Act is made effective October 1, 1935. 
Sec. 227 (a). 


Congress declares the policy of the Act 
to be: 

“To regulate transportation by motor 
carriers in such manner as to recognize and 
preserve the inherited advantages of, and 
foster sound economic conditions in, such 
transportation and among such carriers in 
the public interest; promote adequate, 
economical, and efficient service by motor 
carriers, and reasonable charges therefor, 
without unjust discriminations, undue pre- 
ferences or advantages, and unfair or de- 
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structive or competitive practices; improve 
the relations between and coordinate trans- 
portation by and regulation of motor car- 
riers and other carriers; develop and pre- 
serve a highway transportation system 
properly adapted to the needs of the com- 
merce of the United States and the na- 
tional defense; and cooperate with the 
several states and the duly authorized of- 
ficials thereof and with any organization of 
motor carriers in the administration and 
enforcement of this part.” Sec. 202 (a). 


The Act applies to transportation of prop- 
erty or passengers by Motor Carriers in: 


(2) Interstate Commerce, defined as 
commerce between any place in another 
state or between places in the same state 
through another state, whether the com- 
merce moves wholly by motor vehicle or 
partly by motor vehicle and partly by rail, 
express, or water. Sec. 203 (a) (10). 

(b) Foreign Commerce, defined as com- 
merce between any place in the United 
States and any place in a foreign country, 
or between places in the United States 
through any foreign country whether the 
commerce moves wholly by a motor vehicle 
or partly by rail, express, or water. Sec. 
203 (a) (11). 


While the act itself affects four classes of 
operators, only two of those classes are af- 
fected by the Insurance Provision, Section 
215, which authorizes the Interstate Com- 
merce Commission to prescribe rules govern- 
ing requirements for the filing by Motor Car- 
riers of surety bonds, policies of insurance, 
qualifications as a self-insurer or other securi- 
ties or agreements in reasonable amounts con- 
ditioned to pay damages to property or per- 
son or for negligence. 


Section 203 (a) (16) defines Motor Car- 
riers as follows: 


“The term ‘motor carrier’ includes both 
a common carrier by motor vehicle and a 
contract carrier by motor vehicle.” 


A Common Carrier by Motor Vehicle is 
defined as: 


(a) “Any person who or which under- 
takes, whether directly or by a lease or 
any other arrangement, to transport pas- 
Sengers or property, or any class or classes 
of property, for the general public in inter- 
State or foreign commerce by motor vehicle 


for compensation, whether over regular or 
irregular routes, including such motor 
vehicle operations of carriers by rail or 
water and of express or forwarding com- 
panies, except to the extent that these op- 
erations are subject to the provisions of 
Part I.” Sec. 203 (a) (14). 


A Contract Carrier by Motor Vehicle is 
defined as: 


(b) Any person not included within the 
definition “common carrier,” * * * “who or 
which, under special and individual con- 
tracts or agreements, and whether directly 
or by a lease or any other arrangement, 
transports passengers or property in inter- 
state or foreign commerce by motor vehicle 
for compensation.” Sec. 203 (a) (15). 


Transportation carried on in Interstate 
Commerce by these two classes of operators 
is subject to the jurisdiction of the Commis- 
sion, and they must comply with the rules 
prescribed by the Commission regarding in- 
surance. 

The Insurance Provision of the Act is al- 
most as broad as could be imagined. Sec- 
tion 215 provides that: 


“No certificate or permit shall be issued 
to a motor carrier or remain in force, un- 
less such carrier complies with such reason- 
able rules and regulations as the Commis- 
sion shall prescribe governing the filing and 
approval of surety bonds, policies of in- 
surance, qualifications as a self-insurer or 
other securities or agreements, in such 
reasonable amount as the Commission may 
require, conditioned to pay, within the 
amount of such surety bonds, policies of 
insurance, qualifications as a self-insurer 
or other securities or agreements, any final 
judgment recovered against such motor car- 
rier for bodily injuries to or the death of 
any person resulting from the negligent 
operation, maintenance, or use of motor 
vehicles under such certificate or permit, or 
for loss or damage to property of others. 
The Commission may, in its discretion and 
under such rules and regulations as it shall 
prescribe, require any such common carrier 
to file a surety bond, policies of insurance, 
qualifications as a self-insurer, or other 
securities or agreements, in sum to be de- 
termined by the Commission, to be con- 
ditioned upon such carrier making com- 
pensation to shippers and/or consignees 
for all property belonging to shippers and/or 
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consignees, and coming into the possession 
of such carrier in connection with its trans- 
portation service. Any carrier which may 
be required by law to compensate a ship- 
per and/or consignee for any loss, damage, 
or default for which a connecting motor 
common carrier is legally responsible shall 
be subrogated to the rights of such shipper 
and/or consignee under any such bond, 
policies of insurance, or other securities or 
agreements, to the extent of the sum so 


paid.” 


Your Committee on the Motor Carrier Act 
of 1935 has been directed by the Executive 
Committee of the Association to examine the 
Act to determine the extent to which it af- 
fects Insurance Companies and to report on 
such examination to the Association. Our 
action has been purposely delayed because 
any considerable report has been impossible 
owing to the failure of the Commission to 
prescribe any rules whatsoever under the 
authority of Sec. 215 of the Act. Indeed, to 
this very date no rules have been prescribed, 
but in compliance with the direction of the 
Executive Committee, this report is made at 
this time. It must be obvious that your 
Committee is able to report only in the most 
general way. 

Since the regulation is only of Motor Car- 
riers, and its result would necessarily seem to 
increase the requirements for Insurance Cov- 
erage above and over those presently required 
of Motor Carriers, it is not believed that there 
can be any possibility of detriment to Insur- 
ance Companies by force of the Act. 

Although it is obvious that Insurance Com- 
panies are vastly affected and seemingly in 
a manner which can only be regarded as bene- 
ficial, viewing the Act from the standpoint of 
increased opportunities for the sale of Insur- 
ance Contracts, yet an attempt to detail the 
multifarious possible effects of the Act on 
Insurance Companies without a knowledge of 
the rules which must create and define those 
effects would be clearly idle. Nevertheless, 
certain data gathered by your Committee, 
which is pertinent to any report on the Act 
should be of interest to the Association. 

Viewing the Act solely with a view to de- 
termine its effect on Insurance Companies, 
as contradistinguished from all other effects, 
and assuming that the eventual rules of the 
Commission would be commensurate with the 
necessity for public protection, it has been 
thought worthwhile to examine the laws of all 
States of the Union relating to Property and 
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Public Liability Insurance required of Motor 
Carriers operating in Interstate Commerce 
through those States, and your Committee 
has done so. Our object has been to de- 
termine the existence or non-existence of such 
requirements and to exhibit the adequacy or 
inadequacy of those existing in order to sug- 
gest the probability or improbability of in- 
creasing opportunities for sales of Insurance 
Contracts. 


Cargo Insurance 

Of course, the rule is familiar that no 
State can require Motor Carriers operating 
in Interstate Commerce to carry Cargo In- 
surance, but since it is true that virtually all 
Motor Carriers do so in order to meet. the 
requirements of shippers, it is not thought 
that any eventual rule of the Commission will 
alter the present situation in reference to 
Cargo Insurance in any great degree. 


Property Damage Insurance 


Motor Carriers are not required to carry 
Property Damage Insurance in the District 
of Columbia nor in the States of Delaware, 
Nebraska, Nevada, New Hampshire, New 
Jersey, and Vermont. Only One Thousand 
Dollar coverage is required in the States of 
Alabama, Arkansas, Colorado, Florida, Iowa, 
Kentucky, Maryland, Missouri, New Mexico, 
North Carolina, North Dakota, Ohio, Okla- 
homa, Oregon, Pennsylvania, Rhode Island, 
South Carolina, Tennessee, Virginia, West 
Virginia, and Wyoming. These requirements 
apply both to Common Carriers and to Con- 
tract Carriers. Motor Carriers in Michigan 
are required to carry Three Thousand Dollars 
Property Damage Insurance. This require- 
ment applies both to Common Carriers and 
to Contract Carriers. Motor Carriers are 
required to carry Five Thousand Dollars 
Property Damage Insurance in Arizona, Cali- 
fornia, Connecticut, Georgia, Idaho, Indiana, 
Kansas, Maine, Massachusetts, Minnesota, 
Mississippi, Montana, Texas, Utah, Washing- 
ton, and Wisconsin. These requirements 
apply both to Common Carriers and to Con- 
tract Carriers, except Idaho and Mississippi, 
where Contract Carriers are unregulated. 
Motor Carriers are required to carry Ten 
Thousand Dollar Property Damage Insur- 
ance in Illinois and Louisiana. These require- 
ments apply both to Common Carriers and 
to Contract Carriers, except in Illinois where 
Contract Carriers are required to carry only 
fifty per cent of the amount required of Com- 
mon Carriers. Motor Carriers are required to 
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carry Five to Ten Thousand Dollars Property 
Damage Insurance in South Dakota. 


Public Liability Insurance 


Motor Carriers are not required to carry 
Public Liability Insurance in the District of 
Columbia, nor in the States of Delaware, 
Nebraska, Nevada, New Hampshire, New 
Jersey, New York, and Vermont. Motor 
Carriers are required to carry Five to Ten 
Thousand Dollars Public Liability Insurance 
in Alabama, Arizona, Arkansas, California, 
Colorado, Florida, Georgia, Idaho, Iowa, 
Kansas, Maryland, Massachusetts, Missis- 
sippi, Montana, North Carolina, North Da- 
kota, Oklahoma, Oregon, Pennsylvania, Rhode 
Island, South Carolina, South Dakota, Ten- 
nessee, Texas, Utah, Virginia, Washington, 
West Virginia, and Wyoming. These require- 
ments apply both to Common Carriers and 
to Contract Carriers, except in Idaho, Iowa, 
and Mississippi, where Contract Carriers are 
unregulated. In eyery other State, the re- 
quirements are higher than those just given. 
Under certain circumstances, as in Missouri, 
the Public Liability Insurance requirements 
relating to Common Carriers and Contract 
Carriers rise as high as Thirty-Five Thous- 
and Dollars, and in Illinois and Indiana they 
may rise to Fifty Thousand Dollars. 


It is to be assumed that an authority so 
salutary and sweeping as the one granted by 
Section 215 will eventually be exercised by 
the Commission in such a manner that no 
Motor Carrier will be permitted to operate 
in Interstate Commerce through any state 
without carrying adequate Insurance Cov- 
erage to protect passengers and property. 
Certainly the eventual rules of the Commis- 
sion will require Property Damage Insurance 
in the District of Columbia and in the states 
of Delaware, Nebraska, Nevada, New Hamp- 
shire, New Jersey, and Vermont where Motor 
Carriers are not presently required to carry 
this kind of Insurance. It seems entirely pos- 
sible to your Committee that the requirement 
of One Thousand Dollars coverage in the 
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states of Alabama, Arkansas, Colorado, 
Florida, Iowa, Kentucky, Maryland, Missouri, 
New Mexico, North Carolina, North Dakota, 
Ohio, Oklahoma, Oregon, Pennsylvania, Rhode 
Island, South Carolina, Tennessee., Virginia, 
West Virginia, and Wyoming will ultimately 
be raised by the Commission. It would seem 
that the requirement of Five Thousand Dol- 
lars coverage in Arizona, California, Con- 
necticut, Georgia, Idaho, Indiana, Kansas, 
Maine, Massachusetts, Minnesota, Missis- 
sippi, Montana, Texas, Utah, and Wisconsin 
would be a more reasonable one. 

Certainly the eventual rules of the Com- 
mission will require Public Liability Insur- 
ance in the District of Columbia and in the 
states of Delaware, Nebraska, Nevada, New 
Hampshire, New Jersey, New York, and Ver- 
mont where none is now required. It would 
seem that the Commission will ultimately raise 
the requirement of Five to Ten Thousand 
Dollars Public Liability Insurance in Ala- 
bama, Arizona, Arkansas, California, Col- 
orado, Florida, Georgia, Idaho, Iowa, Kan- 
sas, Maryland, Massachusetts, Mississippi, 
Montana, North Carolina, North Dakota, 
Oklahoma, Oregon, Pennsylvania, Rhode Is- 
land, South Carolina, South Dakota, Tennes- 
see, Texas, Vermont, Virginia, Washington, 
West Virginia, and Wyoming. Your Com- 
mittee has pointed out that in every other 
state the requirements are higher than those 
just given. It seems obvious that Insurance 
Coverage of Five Thousand to Ten Thousand 
Dollars for Public Liability is not adequate. 

Your Committee believes that from the 
above data it is plain that the eventual rules 
of the Commission prescribed in the exercise 
of a sound discretion will vastly alter the 
existing statutes of insurance requirements in 
a majority of the states and increase the de- 
mands on insurance companies for added In- 
surance Coverage. 

James T. Bratr, Jr., Chairman, 
WitiraM A. Porteous, JR., 

W. Percy McDona Lp, 

Lon O. Hocker. 


Report of Committee on Fidelity and Surety Insurance 


OUR Committee on Fidelity and Sure- 
ty Insurance herewith submits its re- 
port and recommendations: 
I 
Your Committee recommends that steps 
be taken by the Committee on Legislation in 


the several states to secure appropriate leg- 
islation providing for the release and discharge 
of Sureties on Public Official, Fiduciary and 
Depository Bonds. Several states give to 
the Surety on bonds of this kind the right 
to petition for release and discharge from 
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further liability on such bonds at any time 
by serving notice and upon compliance with 
specified conditions. Many states, however, 
have no provision whatever in their statute 
for the securing of such relief. Even in such 
states where provisions for such relief exist, 
it is found that the statutory provisions are 
often inadequate. 

Your Committee recommends that the 
President of this Association either authorize 
and instruct this Committee, or appoint a 
special committee for the purpose of drafting 
a uniform bill for the guidance of the Legis- 
lative Committees of the various states, and 
to cooperate with the Insurance Section of 
the American Bar Association, who has this 
matter now under consideration. 

Reference to the provisions of the Illinois 
Revised Statutes, 1936 (Chap. 3, Sec. 36; 
Chap. 103, Sec. 10; Chap. 103, Sec. 18; and 
Chap. 120, Sec. 167) may be of assistance to 
the Committee in drafting such proposed 
bill. Also proposed bill which was drafted 
by the Surety Association of America several 
years ago. 

II 


Several states provide by statute for the 
designation by the public body of a deposi- 
tory of public funds, and that the public of- 
ficial collecting funds deposit same in the 
designated depository. Proper legislation 
should be enacted to relieve the principal and 
his surety for loss of public funds sustained 
through the failure or insolvency of such 
designated depository. In those states where 
the statutes do not provide for the desig- 
nation of a depository, appropriate legislation 
should be insisted upon providing for the 
designation of a depository for public funds 
and that the principal and his surety be held 
not liable for any loss sustained of such public 
funds through the failure or insolvency of 
such designated depository. 

Your Committee suggests that this recom- 
mendation be called to the attention of the 
Legislative Committees of the various states, 
and that appropriate legislation be secured. 

Ill 

Your Committe submits for consideration 
the advisability of legislation to enable a 
surety to compel diligence and cooperation on 
the part of the obligee on any undertaking 
other than that of a public nature, where the 
surety feels itself insecure and where loss may 
be prevented by such cooperation. For ex- 
ample, if the surety feels that the principal 
is about to become insolvent, or remove from 
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the state without discharging his contract or 
undertaking, or where facts exist that would 
give the obligee the right to proceed by at- 
tachment or other appropriate remedy against 
the goods of the principal, the surety should 
have a right to insist that the obligee take 
such steps, and that his failure to do so, if 
such failure resulted to the prejudice of the 
surety, should relieve the surety from liability, 

Your Committee has no definite recom- 
mendation as to the form of legislation, but 
recommends that this question be brought to 
the attention of the Convention. 


IV 


Your Committee recommends that the word 
“insurance” be omitted in the designation of 
this Committee. Endless confusion has 
arisen in the courts, as reflected in the de- 
cisions, due to the fact that courts are prone 
to construe the contracts of corporate sureties 
as insurance contracts. This is due in part 
to the fact that rules of construction ap- 
plicable to insurance policies are applied to 
bonds written by surety companies, partly 
because surety companies are under the juris- 
diction of Insurance Commissioners of the 
several states, and partly because of the 
similarity of the methods employed by surety 
companies and insurance companies in con- 
ducting their business. However, contracts 
and undertakings of these companies are 
widely different, and after the contract is 
once construed, the basic principles of law of 
insurance and those of suretyship being en- 
tirely different. 

V 


Your Committee also recommends that the 
Legislative Committees of the various states 
have this distinction in mind in reference to 
proposed legislation in their state, which would 
affect surety companies, and prevent such 
legislation which would tend to promote this 
existing confusion, and to prevent the passage 
of statutes which would have the effect of 
enlarging the contract of surety companies 
beyond a strict contract of suretyship. 


VI 

Attention is called to the change in the law 
requiring bonds for Government work, com- 
monly known as the Heard Act, (Title 40, 
Section 270 Mason’s Code) which change was 
effective Aug. 24th, 1935. Under the old 
law only one suit could be filed on the bond 
and all claimants were required to intervene 
in that suit within the time provided by the 
Act. The new law permits separate suits by 
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claimants. It is recommended that appro- 
priate legislation be secured amending this 
Act to provide that all claimants file a veri- 
fied statement of their claim with the Comp- 
troller General within ninety days after the 
last work performed or material furnished, 
and that the filing of such claim within the 
time provided be a condition precedent to the 
right to recover under the bond. The pro- 
posed amendment should further provide 
that no suit be instituted until ninety days 
after the acceptance of the work, that the 
plaintiff join all parties who have filed claims 
with the Comptroller General in such suit, and 
that such suit must be instituted within a 
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limited time after acceptance of the work. 
The amendment should also provide that the 
Comptroller General supply a certified list 
of such claims filed upon the request of any 
claimant. Such amendment would prevent 
the multiplicity of suits and enable the con- 
tractor and his surety to determine, with some 
degree of certainty, the extent of liability 
and in an orderly manner within a reasonable 
time. 

Grorce M. WEICHELT, Chairman, 

GARNER Woop DENMEAD, 

Georce L. NAuGuHrt, 

Joun A. LuHn, 

Cassius E. Gates. 


Report of the Committee on Workmen’s Compensation and 
Unemployment Insurance 


HORTLY after the report of last year’s 
committee on unemployment insurance, 
the Congress enacted the Social Security Act 
and since that time much has been said and 
done with respect to legislation of that 
character. 
During the past year certain phases of 
workmen’s compensation have for one reason 
or another demanded a great deal of attention. 


Workmen’s Compensation 

Your committee is in accord with the senti- 
ments contained in the report of last year’s 
committee in this: if it is to maintain its in- 
dividual integrity the subject of workmen’s 
compensation should be confined to its ori- 
ginal purpose; and if labor needs or wants 
health, accident or life insurance, it should 
not look nor be permitted to look for it to an 
expansion of the compensation law. Yet at 
least in certain groups there appears to pre- 
vail over the country the spirit of enlarging 
the general subject of workmen’s compensation 
to include almost all kinds of illness, disease, 
disability, or inability to work. 

Last October at Asheville, North Carolina, 
there met in convention the International As- 
sociation of Industrial Accident Boards and 
Commissions, at which were discussed at 
length silicosis claims in particular and in 
general the problems of disability arising 
from occupation and industry. 

In April, 1936, Frances Perkins called a 
conference which was held in Washington, is- 
suing invitations to interested parties through- 
out the states, for the purpose of discussion 
and study of all phases of proposed compen- 


sation for silicosis, including investigations, 
rates, legislation, and administration. At 
this conference many committees were ap- 
pointed to carry out that general purpose and 
to make report within a period of from three 
to six months. This conference was attended 
by employers, engineers, insurance representa- 
tives, heads of state compensation boards, 
and others interested in the subject. 

Commissions on occupational disease legis- 
lation are now studying the problem in Mary- 
land, Michigan, New Hampshire, and some 
other states with the view of reporting to the 
next sessions of the legislatures. 

Your committee has made an effort to as- 
certain what legislation has been enacted dur- 
ing the past year; and, although many items 
of general interest are omitted, a few of the 
high points in very brief form are as follows: 


Illinois 


By an act approved March 16, 1936, to be 
administered by the Industrial Commission, 
occupational disease has been included in the 
compensation law which in substance provides 
for elective coverage and if the employer does 
not elect, then the right of action shall accrue 
to the injured employee or, in case of death, 
to his widow or dependents, where the disease 
is contracted or the death occurs in the course 
of employment and is proximately caused by 
the negligence of the employer. Action must 
be brought within three years after the last 
day of exposure or, in case of death, then 
within one year thereafter, but not more than 
five years after exposure. Common law de- 
fenses are abrogated. 
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If employer elects to pay compensation for 
disability or death resulting from occupa- 
tional disease, he is relieved of the above 
liability, providing the disablement occurs 
within one year after the last exposure, ex- 
cepting in case of silicosis which is three years. 
Occupational disease is defined as one which 
arises out of and in the course of employ- 
ment. For silicosis and asbestosis, whether 
or not complicated by tuberculosis, the act 
provides free medical, surgical and hospital 
services for a period of not exceeding six 
months. 

Massachusetts 

By act approved March 23, 1936, former 
law has been amended and insurance com- 
panies are now required to pay to a special 
fund $500 instead of $250 for personal in- 
jury cases resulting in death where there are 
no dependents. 

A bill passed by the senate and favorably 
reported to the house sets up a special com- 
mission to discuss and consider the matter 
of licensing the operation of dangerous machine 
apparatus. This bill appears to head off 


pending legislation which would give licens- 
ing power by compulsory occupational disease 


insurance. 
New York 


The New York law was amended by a bill 
approved by the governor on June 6, 1936. 
At this late date it is impossible to make an 
analysis of this new law but suffice it to say 
that it is an attempt to set right the situation 
which resulted from the law enacted last year. 
This is a comprehensive occupational disease 
law and makes provision for prevention of 
silicosis and other dust diseases, and com- 
pensation for death, temporary or permanent 
total disability, and provision for medical 
treatment. 


Rhode Island 


To take effect September 15, 1936, an all 
inclusive amendment to the compensation act 
provides for compensation for accident by 
injury. The blanket coverage of “occupa- 
tional disease” has been eliminated and pro- 
vision has been made for compensation for 
thirty-one specified occupational diseases not 
including silicosis or other dust diseases. 

Another law enacted by Rhode Island 
which is only a general labor law but which 
is of interest is that respecting the minimum 
wages of women and children. A special di- 
vision is created which shall have responsi- 
bility for the welfare of women and children 
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employed in industry. The director is em- 
powered to investigate the wages of women 
and minors, to inspect payroll records, and 
to have general inquisitorial powers. On the 
petition of fity or more residents or on his 
own initiative, the director may cause wages 
to be investigated. If he finds a substantial 
number to be receiving oppressive or un- 
reasonable wages, he shall appoint a wage 
board to recommend miminum fair wage 
standards, a fair wage being defined as one 
which is commensurate with the value of 
services rendered and the industry’s ability 
to pay. If the report of the wage board is 
approved, a directory order shall be issued. 
Provision is made for penalizing the em- 
ployer by publication of his name and the 
order is made mandatory after three months 
if persistently disregarded, violation of which 
subjects the employer to fine and imprison- 
ment. Discrimination against employee for 
testifying, or for service on wage board, or 
employer’s failure to furnish records subjects 
employer or his agent to fine. 


Unemployment Insurance 


In keeping with the mandate of the Social 
Security Act enacted last summer by the con- 
gress, a number of states have adopted social 
security legislation which includes so-called 
unemployment insurance or compensation. 
Your committee has endeavored to briefly 
digest these state laws. There may be some 
matters which have been inadvertently omit- 
ted and naturally there may be some errors. 
Not all information has been available at the 
writing of this report but in the main we be- 
lieve that the schedules show the substance 
of the state laws on this subject, most of which 
have already had the approval of the federal 
board. They are as shown on the following 
pages. 

It is observed that at least some phases of 
the New York law have already received the 
approval of the New York Court of Appeals. 
Nevertheless, it is the opinion of this commit- 
tee that there are many portions of the federal 
act which deal with subjects not properly 
functions of government and which are be- 
yond the power of the Congress and are in 
violation of the Constitution. 

Dated June 15, 1936. 


Rosert L. Wess, Chairman, 
ARTHUR L. AIKEN, 

Rosert D. DALZELL, 

J. Harry ScHISLER, 

Rex H. Fow er. 
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Forecasting Loss Ratios on Personal Liability 


By JouHn A. APPLEMAN 
Bloomington, Ililinois 


T seems to the writer that any future 

change in statistics or estimates as to 
claims losses can be forecasted according to 
a scientific method. This has been done to 
some extent to the present time but at best 
it has been a matter of mere hazard or guess 
work. The reason is largely that the statisti- 
cians have failed to take into account all of 
the various elements which must be consid- 
ered. Until every proper item, which is a 
part of the loss ratio, is placed accurately into 
a schedule, it will be impossible to determine 
what the result will be. It is rather accurate 
to take past loss ratios in the different states 
as indicative of the standard of rates that 
must be charged therein in order to realize a 
profit. The reason for such comparative ac- 
curacy is that all of the elements considered in 
this forecast work together in actual expe- 
rience to shape the magnitude and frequency 
of losses. When a compartively small amount 
of business is done in certain states, however, 
and the fortuitous elements such as bad and 
good “breaks” have their effect in others, we 
realize that calculation from past experience 
is very fallible. It is better to predicate 
statistics upon the probabilities of losses and 
their magnitudes as it will be found the loss 
ratios tend to approximate this medium. 

Some of the items appearing in the follow- 
ing schedule cannot be exactly determined by 
any ratio. They are based upon human 
fallibility but can be fairly accurately de- 
termined by a man thoroughly conversant 
with their operation and closely in contact 
therewith. This will become more clear as 
we explain the various items. 

1. Number of accidents per 100,000 of 
population. It is necessarily true that the 
number of claims will vary according to the 
number of cases from which claims are likely 
to arise. Some states because of poor road 
conditions, traffic rules, or lack of law en- 
forcement have a far greater percentage of 
accidents than others. Certain states by edu- 
cation of drivers, by requirement of driver’s 
licenses and by rigid traffic enforcement, have 
reduced their ratio considerably. Under this 
section loss frequency is predicated upon ac- 
cident frequency. 


2. Population per square mile. It will be 
apparent at once that Item 1 would be of 
little use if we would not combine this with 
the population per square mile. An _ indi- 
vidual driving in a closely congested district 
is much more likely to have an accident than 
is one driving in a sparsely settled community. 
One who does very little driving in a rural 
community is not exposed to the continual 
hazard as the person driving in New York or 
Chicago. 

3. Type of Statutory Law in that state. 
This is one of the most important elements 
which has been continuously disregarded up 
to the present time. It is apparent that 
where a state has no guest law whatsoever, 
or where it imposes negligence as a matter of 
law upon a driver if he fails to slow down to 
ten miles an hour when passing a pedestrian 
on a highway that this will have a direct ef- 
fect upon the possibility of recovery against 
assureds. Likewise, states which permit a 
suit to be brought directly against the insurer 
or which have statutes making the owner of 
the vehicle liable for the negligence of anyone 
driving with his permission, are likely to have 
higher loss ratios than states which are more 
favorable in this respect. Such items can 
only be accurately weighed and calculated by 
an attorney fully cognizant with their effect 
upon ultimate recoveries. 

4. Attitude of courts and judges. States 
differ widely in this regard. Some states 
permit the fact of insurance to be brought 
in indirectly by examination of prospective 
jurors or by examination of the defendant. 
Some are much more liberal in directing ver- 
dicts or in requiring a certain quantum of 
evidence to sustain a verdict. There is a 
great deal of difference, for example, between 
Alabama and Mississippi and between Wes! 
Virginia and Virginia in this regard. This 
item deserves a proper place in calculation 
of future loss ratio as it has a decided effect 
upon the size of verdicts obtained in those 
states. 

5. Attitude of juries and size of verdicts. 
This is one of the most important distinctions 
which should be made between rural and 
urban areas. In the city it is not uncommon 
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for verdicts of fifty and sixty thousand dollars 
to be rendered, whereas this is highly uncom- 
mon in a rural area. Southern states, it is a 
known fact, are very prone to grant favorable 
verdicts on very minor injuries whereas the 
Mid-Western states require much greater per- 
sonal injuries for the same verdicts. More 
intelligent juries are secured in certain sec- 
tions of the country which are inclined to 
weigh the evidence and return verdicts for 
the defendant if they honestly believe he was 
not at fault. No two juries are ever alike in 
the same community. They do tend, how- 
ever, to follow a certain general average of 
intelligence and psychology. 

6. Present general loss ratio in that dis- 
trict for the company under consideration. 
Ordinarily this would not have to be con- 
sidered as the above factors would tend to 
determine this element. However, there are 
certain intangible items which cannot be cal- 
culated in any loss ratio. These would in- 
clude the quality of the adjusters and the at- 
torneys in the field, the good will enjoyed 
by the company in that state, the class of 
risks written in that state by the agents and 
such items. 

These figures when reduced to a ratio and 
worked out properly will give a correct result. 
They may be calculated by one or two 
means. One is to use some average state 
such as Illinois as a mean of calculation and 
to classify each state separately as to whether 
or not it is better or worse in that particular 
respect than Illinois. For example, if Illinois 
is rated as one according to the attitude of 
courts, Virginia as being somewhat better in 
this regard might enjoy a ratio of eighty-five 
hundredths. The other method is to take the 
country as a whole as the mean and to cal- 
culate each state from that mean. It should 
be remembered, however, that the ratio used 
for the state as a whole cannot be applied to 
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every locality in that state. It might be ap- 
plied as to all rural areas and towns under 
a certain population, say for example fifty 
thousand. As to high urbanized areas such 
as Chicago and New York, or even smaller 
areas such as Richmond, Peoria, or Kansas 
City, the risk is correspondingly higher in 
nearly each one of the various items and ac- 
cordingly would have to pay a higher rate. 

One of the chief values of this system is 
its elasticity. As the number of accidents in- 
crease, the population increases, the law be- 
comes more lax, or the verdicts leap in size, 
the rate of insurance in that vicinity will 
correspondingly increase. By giving such a 
system a great deal of publicity every indi- 
vidual can see his own influence in causing 
an increase or decrease in insurance rates. If 
plain John Citizen drives carefully, helps to 
keep down jury verdicts to a reasonable figure 
and to defeat fraudulent claimants his insur- 
ance will cost him less. If judges, legis- 
latures, and police officials help to make and 
enforce fair and wise law then will insurance 
rates decline in that state. 

Many statisticians will ignore this idea 
entirely not realizing that some such method 
of forecasts is inevitable. Expert claim men 
who handle several states realize there is 
tremendous difference in courts and juries be- 
tween states. Those men are the experts who 
can calculate the correct ratios between states. 

Property damage claims could be forecasted 
to a great extent as well. The various ele- 
ments set out above, however, would not be 
so important. The attitude of courts and 
judges, as well as that of juries could not 
cause much fluctuation in the size of verdicts. 
The most important elements would be the 
first two set out above plus the present loss 
ratio, plus such items as general level of gar- 
age bills, type of roads and similar items. 
This will not be discussed at the present time. 


Twisting the Tail of an Auto Liability Policy 


By Frep S. BALL, Jr. 
Montgomery, Alabama 


: OW about a little supper?” she sug- 
gested to her husband that night. 

“O. K. by me,” was his reply, and they got 

in her car, drove to a restaurant and had a 

bite to eat. When the demands of the inner 

man (and woman) were satisfied they left 


the restaurant and walked to the car at the 
curb. 
“You drive,” she said, and he complied. 
As they drove along on their way back 
home they carried with them the protection 
of an automobile liability insurance policy. 
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It was the ordinary policy insuring against 
liability imposed by law on account of in- 
juries or death. It contained the usual om- 
nibus clause by which the coverage was ex- 
tended to any person while operating the car 
with assured’s permission. 

But disaster overtook them when driver 
husband, a little heavy footed on the throttle, 
misjudged his distance in a tight place, and 
hit an unyielding telephone post with such 
force as to severely injure his wife. 

After several weeks in the hospital she was 
released, sick, sore and lame, and the sad 
possessor of very substantial doctor and hos- 
pital bills as well as severe permanent dis- 
ability. 

An attorney was consulted as to whether 
the insurance company could be forced to 
pay these expenses and provide compensation 
for her disability under her liability policy. 

Off-hand, you’d immediately say that a 
liability policy could not be of any help to 
the owner of the car, the wife, in such a case. 
But wait— 

The insurance company was notified of 
the accident and the wife brought suit in an 
Alabama court against her husband for sub- 
stantial damages, for his negligent operation 
of the automobile. 

Obviously the plan was for the wife to 
obtain a nice fat judgment against her hus- 
band and then use it as the basis of a suit 
against the insurance company. The reason- 
ing was: 

The policy insures any one driving the car 
with assured’s consent. Husband was driv- 
ing the car with assured’s (wife’s) consent, 
therefore insurance covered his operation of 
the car. He negligently hurt somebody. 
The insurance company is liable to that some- 
body. 

But that somebody, the wife, the injured 
party, was the insured herself. Did the 
policy mean that when it insured her against 
liability that it was really an agreement to 
pay her if she herself was injured? Surely 
not, you say. 

That is what the California Court of Ap- 
peals held in Bachman vs. Independence In- 
demnity Company (1931) 297 P. 119. Katie 
Bachman owned a car with a liability policy. 
She arranged a trip, asked her son-in-law 
Bayless to drive, got in with him, the car 
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went over an embankment, and she was kill- 
ed. Her administrator sued on the policy 
claiming that the policy covered the operation 
of the car by Bayless and that as a result 
of his negligence Katie Bachman was killed 
and that her estate was entitled to recover 
under the policy. 

But the court held to the contrary, holding: 


“The public liability policy was not a 
policy of accident insurance indemnifying 
Katie Bachman against injuries suffered 
by herself in an accident. By its definite 
terms it insured her against claims for 
damages arising from bodily injuries caused 
by accident to any person or persons, for 
which she or others named in the policy 
might become liable. The mere reading 
of the policy makes it self-evident that Katie 
Bachman, had she lived, would have had 
no right of action against appellant (the 
insurance company) for any injuries suf- 
fered by her in the accident. She having 
no cause of action against appellant, it 
follows that the children and heirs at law 
can have no greater right of recovery than 
that given her by the terms of the policy.” 


And thus recovery was denied. Right! you 
say, but 

The Supreme Court of California in Bach- 
man vs. Independence Indemnity Company, 
6 P. 2nd 943, reversed the case and allowed 
a recovery and wrote an opinion which must 
have made the defense attorneys sick. 

The court after stating the facts and quot- 
ing from the omnibus clause of the policy 
that “the company will insure against loss 
arising out of such liability . . . the named 
assured and/or any person or persons while 
riding in or legally operating any of the au- 
tomobiles . . . with the permission of the 
named assured . . .”’ went on to say: 


“The question presented to us is whether 
the language of the policy covers the liability 
sought to be enforced here . It insures 
any person operating the automobile with 
the permission of the assured. Bayless the 
driver was unquestionably operating the 
machine . The policy insures for loss 
arising out of liability of the person operat- 
ing the automobile to any person or per- 
sons. Are the children of Mrs. Bachman 
included within the meaning of this pro- 
vision? This depends on whether Bayless 
is liable to them and it is difficult to dis- 
cover any reason why he is not. His neg- 
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ligence caused the death of their mother 
and the wrongful death statute . . . gives 
them a right of action against the person 
thus responsible. 

“Tt is contended by the defendant that 
the proper test to apply is whether the 
deceased would have had a right of action 
against Bayless had she lived, on the theory 
that the heirs cannot recover for a death 
unless the deceased would have been able 
to recover for the injury. Whether this test 
has any merit in determining the liability 
of Bayless to the heirs need not be con- 
sidered for the fact is that plaintiff did sue 
and did recover a judgment against Bayless 
which judgment is final and is a liability 
of a person who operated a car with the 
permission of the assured. The law per- 
mits the party who recovered this judg- 
ment to sue the insurance company... 
The theoretical rights of Mrs. Bachman are 
not involved.” 


The court having then held that Mrs. 
Bachman’s estate could recover as a claimant 
on her own liability insurance policy then 
went on to say: 


“The construction we have adopted to 


uphold the judgment of the trial court is 
both possible and reasonable. . If the 
insurer desired to place any limitation upon 
its liability to cover the situation it had 
the opportunity to do so. Having pre- 
pared its policy, any ambiguity, if one ex- 
ists, must be construed against the com- 
pany.” 


This sort of reasoning is what drives in- 
surance attorneys crazy. 

If Mrs. Bachman’s children had been play- 
ing along the side of the road and Bayless 
had carelessly run over and injured one of 
them, then there might be some sense in 
holding that the child having fixed liability 
in a judgment against Bayless could then 
force the insurance company to pay that 
judgment under its policy because Bayless 
was insured under the omnibus clause and 
the child was an injured third party. But 
to say that because Bayless negligently killed 
the mother of these children that he has, there- 
fore, injured the children so as to place liabil- 
ity on the insurance company under its policy 
covering the operation of the automobile is, 
well you say it. 

Our Southern courts get a lot of cussing on 
their insurance decisions but this decision 
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coming from the enlightened State of Cali- 
fornia goes one better than anything put out 
by any of our Southern courts. 

So with the Supreme Court of California 
holding that the assured’s estate could recover 
on the assured’s own liability policy it would 
not be much of a jump from that to holding 
that the assured herself could recover, so the 
insurance company in the case of the wife 
and the husband thought it advisable to 
defend the case under a non-waiver agreement. 

But the question of the liability of the in- 
surance company to its own insured for her 
own injuries and damage under the liability 
policy was never decided, because twelve 
“stout fellas” constituting the jury (bless 
them) couldn’t see giving the wife a judgment 
against her husband. This entirely unex- 
pected lack of cooperation on the part of the 
jury was fatal to the plan to mulct the in- 
surance company involved. (Sighs of relief 
from defense counsel). 

A very recent case, Cain vs. American 
Policyholders Insurance Company, Supreme 
Court of Errors of Connecticut (decided 
January 8, 1936) 183 Atl. 403, refused re- 
covery in a similar case where the insured 
car owner picked up a hitch-hiker whom he 
allowed to drive. The hitch-hiker ran into 
a truck and the car owner was severely in- 
jured. The car owner sued and obtained 
judgment against the hitch-hiker and that 
judgment of course not being paid, brought 
suit on his. own insurance policy claiming 
that the car was being operated by the hitch- 
hiker with the owner’s consent and that the 
policy, therefore, insured the hitch-hiker and 
that the insurance company should pay the 
judgment. 

After discussing several cases dealing with 
such liability under the compulsory insurance 
statutes the court went on to hold that: 


“The effect which the plaintiff seeks to 
give to this policy is foreign to the object 
in common conception of the scope of public 
liability insurance which, as concerns the 
assured, is third party coverage, that is, 
insurance against the liability of the as- 
sured for injury which has been sustained 
by a third person by negligence in the 
operation of the automobile. There 1s 4 
significant paucity of cases in which the 
named assured has claimed a right of re- 
course to such insurance for damages for 
injury to himself, although the policy 
agrees to indemnify against loss through 
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liability for damages on account of in- 
juries ‘to any person or persons’ as dis- 
tinguished from such damages ‘to others’ 
as in the present instance. . . 

“To accord to this policy the effect which 
the plaintiff claims would be to virtually in- 
sert into it another contract, distinct from 
public liability coverage within the scope of 
the policy and amounting to personal ac- 
cident insurance against bodily injury suf- 
fered by the assured. There is nothing 
to indicate any intention of either party 
to combine, in this policy, these two kinds 
of coverage. A public liability policy is 
not a policy of accident insurance indem- 
nifying the assured against injuries suf- 
fered by himself in an accident.” 


The decision then quotes from Johnson vs. 
Employers Liability Assurance Corporation— 
Miscellaneous—283 N. Y. Supp.—where it 
was held that to allow the plaintiff, assured, 
to recover from the insurer a judgment ob- 
tained against a negligent driver of his car 
would be to give his liability policy the effect 
of an accident policy and quoted from that 
decision as follows: 


“Plaintiff cannot assume the roll of ‘any 
person’, and thus divorce himself as one 
of the two contracting parties whose con- 
tract was made to protect him from the 
demands of such person. To hold other- 
wise would be to read into the policy an- 
other cantract, one well known in the 
science and business of insurance, but cer- 
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tainly absent here, namely, one for per- 
sonal accident insurance.” 


It is interesting to note, however, that the 
Chief Justice of the Connecticut court with 
the concurrence of one of the other justices 
disagreed with that conclusion and in a minor- 
ity opinion after referring to the omnibus 
clause wrote: 


“Tf the provisions of the policy read 
with this in mind, there will be found 
nothing in them which does not fully ac- 
cord with the conclusion that one operat- 
ing the car with the consent or permission 
specified in the policy is entitled to indem- 
nity against liability within its coverage 
for damage suffered by the named assured. 
If that is so the named assured would be 
entitled to maintain his action against the 
insured to enforce a judgment secured 
against the operator of the car.” 


Thus with the California court holding that 
the named assured’s estate can recover for her 
own death on her liability policy and the 
minority of the Connecticut court holding 
that the named assured himself can recover 
for his own injuries on his liability policy it 
would seem, therefore, that unless automobile 
liability insurers want to run the risk of 
their policy being tortured into an accident 
and health policy that it would be wise to do, 
as some have already done, that is, insert in 
the policy form a provision eliminating any 
such liability. 


Integrated Bar 


By Geratp P. Hayes 
Milwaukee, Wisconsin 


N addition to faithfully executing the ex- 

pressed purpose of our association it seems 
to me that we, as a body, may do a great ser- 
vice to our profession and the public by ad- 
vocacy throughout the land of the principles 
and purposes of an integrated bar. 

Lack of efficient organization among the 
lawyers of the country has proven a draw- 
back to the good we may do, as a group, for 
the public interests as well as our own. The 
Integrated bar, in my opinion, provides the 
Opportunity for us to erase what lack of ef- 


fectiveness we are troubled with by reason 
of our absence of proper organization. 
Except for the American Bar Association 
there is no law group in this country whose 
membership is so equipped to work for the 
principle of the integrated bar as ours. I sug- 
gest that the study of this question is one of 
vital interest to us as insurance lawyers. 
While our organization is working principally 
in the study of insurance problems, we can do 
great work for the profession and the public 
if the talents of the insurance lawyers be used 
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to promote enthusiasm and effort for the 
crystallization of the integrated bar move- 
ment. It is attracting the best minds in the 
legal profession. It would be to the everlast- 
ing credit of International Association of In- 
surance Counsel if it could be said, when all 
the State Bars of this country are integrated, 
that this association and its members played 
an important part in bringing to fruition the 
accomplishment of this great purpose. When 
the lawyers of this country have finally ac- 
complished complete self organization we will 
then have gained the greatest instrumentality 
for public good and the protection of the pro- 
fession which it has ever been our privilege 
to possess. The theory of the integrated bar 
is really expressed in the opening words of the 
stated purpose of our association: “* * * to 
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bring into closer contact by association and 
communication * * *”. Concerted effort by 
our association in behalf of this movement will 
earn for it the respect of those unselfish and 
outstanding lawyers throughout the country 
who are devoting their time and their talents 
in an endeavor to make the law profession of 
this country the outstanding vital civic force 
in America. It is my suggestion that every 
member of our association should immediately 
acquaint himself with the integrated bar 
movement, and, having done so, he will be- 
come an enthusiast for it. 
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The Development of the Federal Materialmen’s Acts* 


By LEeonarpD J. GANSE 
Washington, D. C. 


HE increased expenditure of national 

funds on public works and projects has 
made the federal materialmen’s and laborers’ 
statutes important in the practice of every 
lawyer.. The Heard Act *has recently been 
superseded by the Miller Act’ which makes 
drastic changes in the rights created and rem- 


*Copyright, by Leonard J. Ganse, 1936, Reprinted 
from the Journal of the District of Columbia Bar 
Association, March, 1936, by permission of the copy- 
right owner. 


"The present Administration has advanced such 
funds for projects beyond the scope of purely federal 
works. Whether public projects of state or munic- 
ipal character, financed in whole or in part with 
federal moneys, are within the contemplation and 
protection of the federal materialmen’s statutes has 
not yet been decided. That the earlier act (infra, 
note 2) does not apply to every project supported 
by federal appropriations, or supervised by federal 
officials, cf Maiatico Construction Co. vs. United 
States, ex rel. Phelps——App. D. C.—, 79F (2d) 418. 

"Act of August 13, 1894, 28 Stat. 278, c. 280, as 
amended by Acts of February 24, 1905, 33 Stat. 811, 
c. 778, and March 3, 1911, 36 Stat. 1167, c. 231, § 
291; US.C.A., Tit. 40, § 270. 

Some confusion has existed in naming this Act, 
the statute being variously called “Heard Act” and 
“Hurd Act”. The former name is correct, the statute 
being so designated because it was originally spon- 
sored by Hon. John T. Heard (Representative from 
Missouri). Congressional Record, 53d Congress, 1st 
Session, p. 1271. 

*Act of August 24, 1935, 49 Stat. 793, c. 642. 


edies afforded materialmen and laborers on 
public works. A discussion of the develop- 
ment of these statutes, and the suggestion of 
some of the problems arising under the new 
statute, may be of interest to the Bar. 

Mechanics’ liens on buildings were not 
recognized at common law, nor were they 
allowed in equity." They are creatures of 
statute, resting, in a sense, upon the principle 
of unjust enrichment. The right of lien is 
founded upon the just and natural considera- 
tion that a party who has enhanced the value 
of property by contributing thereto labor and 
materials should be entitled to a preferred 
claim on such property, to the extent of his 
contribution.” But no right of lien can be 
asserted against public property, either state,’ 
or federal.’ 


‘Van Stone v. Stillwell & Bierce Manufacturing 
Company, 142 U.S. 128, 136; James B. Lambie Com- 
pany v. Bigelow, 34 App. D. C. 49, 55. 

‘Piedmont Coal Co. v. Seaboard Fisheries Co., 
254 U.S. 1; Van Stone v. Stillwell & Bierce Manu- 
facturing Co., supra; James B. Lambie Company V. 
Bigelow, supra. 

*This article being limited to a discussion of the 
federal materialmen’s statutes, no attempt has been 
made to cite the state cases. 

"United States v. Ansonia Brass etc. Co., 218 U. S. 
452, 471; United States use of Hill v. American 
Surety Co., 200 U. S. 197, 203; Guaranty Co. Vv. 
Pressed Brick Co., 191 U.S. 416, 425; Richards Brick 
Co. v. Rothwell, 18 App. D. C. 516, 536. 
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The Heard Act 

Prior to enactment of the original Heard 
Act of 1894, it was the practice of the ad- 
ministrative departments of the United States 
to afiord protection to materialmen and labor- 
ers on public works, either by express provis- 
ion in the general contract for the prompt 
payment of materialmen and laborers, or by 
requiring the general contractor to furnish 
evidence of payment to such persons before 
final payment for the work was made.’ The 
Act was passed in recognition of the moral 
obligation of the United States to see material- 
men and laborers paid, as well as because di- 
rect benefits were assumed to accrue to the 
government in reduced cost of public works 
and better building construction where these 
persons were secured against loss.” 

The original statute” merely required the 
contractor and sureties on the penal bond, 
theretofore given to the United States to se- 
cure faithful performance and completion of 
the public work,” to incorporate therein the 
“additional obligation that such contractor 
or contractors shall promptly make payments 
to all persons supplying him or them labor 
and materials in the prosecution of the work 
provided for in such contract.” The act pre- 
sented serious questions as to the jurisdiction 
of the federal courts,*'there was a concurrent 
jurisdiction in the state courts,” the contrac- 
tor and surety could be subjected to a mul- 


‘Greenville Savings Bank v. Lawrence (C. C. A. 
4, 1896), 76 Fed. 545; Belknap Hardware Mfg. Co. 
v. Ohio River Contract Co. (C. C. A. 6, 1921), 271 
Fed. 144, 147. 

"U.S. F.& G. Co. v. United States use of Kenyon, 
204 U. S. 349, 356; United States v. Ansonia Brass 
etc. Co., 218 U. S. 452, 471; Hill v. American Surety 
Co., 200 U. S. 197, 203-205; Guaranty Co. v. Pressed 
Brick Co., 191 U. S. 416, 425. And see Equitable 
Surety Co. v. McMillan, 234 U. S. 448, 456. 

“Act of Aug. 13, 1894, 28 Stat. 278, c. 280; U. S.C. 
A., Tit. 40, Sec. 270 (Historical Note). 

"Prior to the Miller Act (Act of Aug. 24, 1935; 49 
Stat. 793, c. 642), there was apparently no federal 
Statute which required a performance bond from 
the contractor, other than the somewhat negative 
provision of the Heard Acts that the contractor “shall 
be required, before commencing such work, to execute 
the usual penal bond, with good and sufficient sure- 
ties.” Cf. U. S. use of Anniston Pipe & Foundry Co. 
v. National Surety Co., (C. C. A. 8), 92 Fed. 549, 
551. The power of public officials to exact such 
bonds is implied. Equitable Surety Co. v. McMillan, 
234 U. S. 448, 456. 

"U. S. F. & G. Co. v. U. S. for use of Kenyon, 
204 U. S. 349; compare U. S. v. Henderlong (C. C. 
Ind.), 102 Fed. 2; U. S. v. Sheridan (C. C. Ky.), 
119 Fed. 236; U.S. v. Barrett (C. C. Cal.), 135 Fed. 
189. Davidson Marble Co. v. Gibson, 213 U. S. 11. 

U.S. v. Henderlong, supra, U. S. v. Schofield Co., 
239 Pa. 582; U.S. v. U. S. F. & G. Co., 78 Vt. 445. 
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tiplicity of suits,* and the statute failed to 
preserve priority of right and claim to the 
United States.” It may safely be assumed 
that the ratable participation of materialmen 
and laborers with the United States in the dis- 
tribution of the penalty of the bond,” and, 
in some cases, the complete exhaustion of the 
fund before the Government’s claim was per- 
fected,” led to the amendment of the statute 
in 1905." 

The Heard Act of 1905 superseded the 
older statute, and contained many provisions 
of uncertain meaning and technical require- 
ment which have been a fruitful source of 
litigation during the ensuing years.” In spite 
of these difficulties, it is believed that the 
many decisions of the courts have removed 
most of the doubt and uncertainty which 
were inherent in the Act. But interpretation 
by the courts could not abolish the technicali- 
ties which condition the rights created.” While 


“American Surety Co. v. Lawrenceville Cement Co. 
(C. C. Me.), 96 Fed. 25. 

“American Surety Co. v. Lawrenceville Cement 
Co., supra, U. S. v. Heaton (C. C. A. 2), 128 Fed. 
414; U.S. v. American Surety Co. (C. C. A. 1), 135 
Fed. 78; McPhee v. U. S., 64 Colo. 421, 442, 174 
Pac. 808. 

“Tllinois Surety Co. v. U. S. use of Peeler, 240 U. 
S. 214, 218. 

“Cf. McPhee v. U. S., supra. 

Act of February 24, 1905, 33 Stat. 811, c. 778. 

The amendment of March 3, 1911, 36 Stat. 1167, 
c. 231, § 291, merely modified the Act of Feb. 24, 
1905, by conferring jurisdiction on the federal district 
courts in the stead of the circuit courts which were 
abolished: 

“It would be impossible to consider the many ques- 
tions raised, and the numerous decisions of the courts 
with respect thereto in an article of any reasonable 
length. The principles and procedure governing 
claims under the statute would fill a fair-sized volume. 

*A distinction may be drawn between questions 
of doubt and uncertainty which have been clarified, 
in large measure, by judicial decision, and questions 
of jurisdiction, limitation and procedure inherent as 
conditions of the statutory right. The distinction 
is roughly that between “substantive rights” and 
“procedural remedies.” 

In the former class, among others, are such ques- 
tions as: Is the statute given a liberal or strict con- 
struction? Is the rule strictissimi juris applied to 
the surety’s liability? What are “labor and ma- 
terials” within the statute? Who are “laborers and 
materialmen” under the statute? 

In the latter class are such questions as: When 
does the laborer’s or materialman’s rights accrue? 
Within what time must the action be brought? 
What court or courts have jurisdiction over action 
under the statute? 

Border-line cases may present such questions as: 
How many actions may be maintained on the bond? 
Is intervention by a materialman or laborer in sub- 
ordination to the principal action? If the principal 
action be defective, are the interventions valid? 
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the statute afforded protection to the ma- 
terialman or laborer who was alert to the 
protection of his rights, and who employed 
counsel acquainted with the technical require- 
ments of the Act, yet its application was not 
practical in a business sense. The difficulty 
of accurately determining the date of comple- 
tion and final settlement of the public work,” 
the inhibition against bringing action before 
expiration of six months after such date,” 
the necessity for filing action, or intervening 
in the principal action, before expiration of 
one year from such date,” the uncertainties 
of jurisdiction when intervening in a suit 
brought by another claimant,“ the delays im- 
posed on the laborer and materialmen where 
the orinigal dontractor defaulted and the 
Government had to readvertise and relet the 
work to another contractor,” and the extreme 
technicality of procedure inherent in actions 
under the statute,” often defeated meritorious 
claims and enabled the contractors and sure- 
ties to settle their admitted liabilities at sub- 
stantial discounts. The materialman and 
laborer suffered the loss. The Miller Act” 
was passed to solve some of these difficulties. 


The Miller Act 


The Miller Act is a departure in many re- 
spects from the earlier statutes protecting 
materialmen and laborers on federal public 
works.” Being of recent enactment, there 


"Globe Indemnity Co. v. U. S. use of Steacy- 
Schmidt Mfg. Co., 291 U. S. 476; compare Lambert 
Lumber Co. v. Jones Engineering & Const. Co. (C. 
C. A. 8), 47F (2d) 74. And see U.S. v. Bradley (D. 
C. Pa.), 37F (2d) 347. 

“U.S. use of Texas Portland Cement Co. v. Mc- 
Cord, 233 U. S. 157; U. S. use of Lancaster Iron 
Works, Inc. v. Hampton Roads Shipbuilding Corp. 
(C. C. A. 4), 72F (2d) 943. 

*Globe Indemnity Co. v. U. S. use of Steacy- 
Schmidt Mfg. Co., supra, U. S. F. & G. Co. v. U.S. 
use of Price (C. C. A. 9), 65F (2d) 639; Antrim Lum- 
ber Co. v. Hannan (C. C. A. 8), 18F (2d) 548. 

*U. S. v. Bradley (D. C. Pa.), 37F (2d) 347; U. 
S. v. J. L. Robinson Const. Co., 8 Fed. Supp. 620. 

*U. S. use of Lancaster Iron Works, Inc. v. Hamp- 
ton Roads Shipbuilding Corp., supra; U. S. use of 
Watson-Flagg Eng. Co. v. Winkler (C. C. N. Y.), 
162 Fed. 397. 

*See cases, notes 20-24, supra. 

“Supra, note 3. 

*The Act may be termed a “two-bond” statute 
since it requires the general contractor to give two 
bonds: (1) a performance bond for the protection 
of the United States; and (2) a payment bond for 
the protection of persons supplying labor and ma- 
terial in the prosecution of the work. 

The Heard Acts may be designated “single-bond” 
statutes, requiring the contractor for public work to 
give one bond which contained a dual obligation: 
(a) the direct obligation to the United States for 
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have been no reported judicial decisions yn- 
der it. While the statute does not fully solve 
the difficulties inherent in the older act, it 
is unquestionably a step in the right direction, 
Ratiocinative analysis of the Act suggests 
some of the questions which may arise.” 

“Be it enacted by the Senate and House 
of Representatives of the United States of 
America in Congress Assembled, That (a) be- 
fore® any contract, exceeding $2,000 in 
amount,” for the construction, alteration, or 
repair of any public building or public works" 
of the United States is awarded to any person, 
such person shall furnish to the United States 
the following bonds, which shall become bind- 
ing upon the award of the contract to such 
person,” who is hereinafter designated as 
‘contractor’: 

“(1) A performance bond with a surety or 
sureties satisfactory to the officer awarding 
such contract,“ and in such amount as he 

*Tt is believed that a more useful discussion of the 
statute is had by quoting its terms with commentary 
notes thereon. 

“Under the Act the furnishing of the bonds is ap- 
parently a condition precedent to the letting of a 
contract for public work. The requirement may af- 
fect the rights of the general contractor materially 
if he fails to do so. This provision will avoid the 
situation which developed from time to time under 
the Heard Act wherein a contract would be awarded, 
and perhaps completed, without compliance by the 
contractor with the statute that such bond be given. 
Cf. U. S. use of Stallings v. Starr (C. C. A. 4), 20F 
(2d) 803; Babcock & Wilcox Co. v. American Surety 
Co. (C. C. A. 8), 236 Fed. 340. 

“This limitation did not appear in the older 
statutes. That bonds may be called for on contracts 
under $2,000, see infra, Sec. 1 (c), and note 40. 

“It is probable that the decisions under the older 
statutes as to what constitutes a “public building or 
public work” will be controlling. Cf. Title Guaranty 
& Trust Co. v. Crane Co., 219 U. S. 24; U. S. v. 
Perth Amboy Shipbuilding & Eng. Co. (C. C. N. J.), 
137 Fed. 689, 693. 

®This will avoid the contention sometimes made, 
when the bond under the older statutes was not ex- 
ecuted and delivered until after award of the contract, 
that the surety was not bound. Cf. Title Guaranty 
& Trust Co. v. Crane Co., 219 U.S. 24, 34. 

“It is believed that qualification of a corporate 
surety to write such bond is nevertheless subject to 
the provisions of the Corporate Surety Act (Act of 
Aug. 13, 1894, 28 Stat. 279, c. 282 § 4, as amended 





faithful performance and completion of the work 
(see supra, note 11); and (b) the additional obli- 
gation for the prompt payment of materialmen and 
laborers furnishing material and performing labor 
in the prosecution of the work. Cf. Globe Indemnity 
Co. v. U. S. use of Steacy-Schmidt Mfg. Co., Inc, 
201 U. S. 476, 482; Equitable Surety Co. v. U. S., 
234 U. S. 448, 454; U. S. v. California Bridge & 
Const. Co. (C. C. Pa.), 152 Fed. 559, 561; U. S. ¥: 
Rundle (C. C. A. 9) 100 Fed. 400, 402. 
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shall deem adequate,” for the protection of 
the United States. 

“(2) A payment bond with a surety or 
sureties satisfactory to such officer” for the 
protection of all persons” supplying labor and 
material” in the prosecution of the work pro- 
vided for in said contract for the use of each 
such person.” Whenever the total amount 
payable by the terms of the contract shall be 
not more than $1,000,000 the said payment 
bond shall be in a sum of one-half the total 
amount payable by the terms of the contract. 
Whenever the total amount payable by the 
terms of the contract shall be more than $1,- 
000,000 and not more than $5,000,000, the 
said payment bond shall be in a sum of 40 
per centum of the total amount payable by 
the terms of the contract. Whenever the total 


“See Note 41, infra. 

“Supra, Note 34. 

“By terms the Miller Act is “for the portection of 
all persons supplying labor and materials in the 
prosecution of the work,” but it is believed that re- 
moteness from the principal contract is now material. 
(See Infra, Note 46). “A sub-subcontractor may 
avail himself of the protection of the bond by giving 
written notice to the contractor, but that is as far 
as the bill goes. It is not felt that more remote re- 
lationships ought to come within the purview of the 
bond.” House Report No. 1263, 74th Congress, 1st 
Sess. Senate Report No. 1238, 74th Congress, Ist 
Sess. (Accompanying the Miller Act—H. R. 8519.) 

The protection is broader under the Heard Act. 
Remoteness of materialman or laborer from the 
principal contract is immaterial. Cf Illinois Surety 
Co. v. John Davis Co., 244 U. S. 376; Mankin v. 
Ludowici-Celadon Company, 215 U. S. 533. 

“The decision under the older statutes as to what 
constitutes “labor and material” will probably be 
controlling. See cases, U. S. C. A., Tit. 40, § 270, 
Note 4. 

“Requiring the payment bond to be given “for the 
use of each such person” is indicative of the intention 
that each materialman and laborer shall have an in- 
dependent right of action on the bond. Under the 
statute the action may be brought by the material- 
man or laborer immediately upon accrual thereof. 
The principal contractor and surety may be subjected 
to a multiplicity of actions with resulting costs and 
expenses. There may be several distinct judgments 
on the bond, the satisfaction of each such judgment 
merely reducing the amount of penalty payable there- 
under. While it is possible, it is not probable that 
the Penalty of the bonds will be exhausted by suc- 
cessive judgments in view of the size of the bonds 
required to be given. These suits may be consoli- 
dated for trial. 


INSURANCE COUNSEL JOURNAL 





Mar. 23, 1910, 36 Stat. 241, c. 109; U.S.C. A., Tit. 
6, § 9), making it the duty of such surety to file 
quarterly statements with the Secretary of the Treas- 
ury, and conferring power on him to revoke the 
authority of any such company to transact any new 
business under the Act whenever in his judgment 
such company is not solvent or is conducting its busi- 
hess in violation of the statute. 
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amount payable by the terms of the contract 
shall be more than $5,000,000 the said pay- 
ment bond shall be in the sum of $2,500,000.” 

“(b) The contracting officer in respect of 
any contract is authorized to waive the re- 
quirement of a performance bond and pay- 
ment bond for so much of the work under 
such contract as is to be performed in a 
foreign country if he finds that it is impractic- 
able for the contractor to furnish such bonds. 

“(c) Nothing in this section shall be con- 
strued to limit the authority of any contract- 
ing officer to require a performance bond or 
other security in addition to those, or in cases 
other than the cases specified in subsection 
(a) of this Section.“ 

“Sec. 2. (a) Every person” who has fur- 
nished labor or material in the prosecution 
of the work provided for in such contract, in 
respect of which a payment bond is furnished 
under this Act and who has not been paid 
in full therefor before the expiration of a 
period of ninety days after the day on which 
the last of the labor was done or performed by 
him or material was furnished or supplied by 
him for which such claim is made, shall have 
the right to sue on such payment bond for 
the amount, or the balance thereof, unpaid 
at the time of institution of such suit and to 
prosecute said action to final execution and 
judgment® for the sum or sums justly due 


“Tt will be observed that a bond required to be 
given on contracts in excess of $5,000,000 will in some 
instances require penalties at a higher percentage of 
the contract price than those required on contracts 
in the next lower bracket. 

The statute fixes the penalty of bonds to be given 
at specified amounts. Whether failure to comply 
strictly therewith will render the obligation void, will 
undoubtedly be raised. Cf. United States v. Gordon, 
Fed. Cas. No. 15,232, dismissed for want of jurisdic- 
tion 7 Cranch (U. S.) 287. Compare Speake v. U. 
S.,9 Cranch (U. S.) 28. 

“This language applies only to the provisions of 
the Act as to performance bonds, and was apparently 
inserted to avoid any implication that the contract- 
ing officer has no authority to require bonds or other 
security on contracts for less than $2,000, or a con- 
tention that the heretofore unwritten power of public 
officials to exact such bonds and security has been 
repealed. (Supra, Note 11.) 

“Supra, Note 37; infra, Note 46. 

“This clause will probably be a source of confus- 
ion. By its terms an action on the bond may be in- 
stituted after ninety days from the time the last of 
the labor was performed or material was furnished 
for which payment has not been made. But the 
language will not accelerate the accrual of an action 
on the bond where the laborer or materialman agrees 
to deferred payments. 

Acceptance of a note or other instrument as se- 
curity for payment, or as payment of the account, 
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him:“ Provided, however,” That any person 
having direct contractual relationship with a 
subcontractor but no contractual relationship 
express or implied with the contractor furnish- 
ing said payment bond shall have a right of 
action upon the said payment bond” upon 
giving written notice to said contractor within 
ninety days from the date on which such per- 
son did or performed the last of the labor or 
furnished or supplied the last of the material 
for which such claim is made,” stating with 
substantial accuracy the amount claimed” and 
the name of the party to whom the material 
was furnished or supplied or for whom the 
labor was done or performed. Such notice 
shall be served by mailing the same by reg- 
istered mail, postage prepaid, in an envelope 
addressed to the contractor at any place he 
maintains an office or conducts his business, 
or his residence, or in any manner in which 
the United States marshal of the district in 


“In actions under the statute it may be necessary 
to allege that the sum or sums sued for “are justly 
due.” 


“The proviso does not purport to apply to per- 
sons bearing direct contractual relation with the 
principal contractor. 


“By this provision, although it is not affirmatively 
expressed, it appears that persons more than twice 
removed from the principal contract will not be pro- 
tected by the payment bond. (And see supra, Note 
37.) 


“This provision will probably be the subject of 
litigation. While it is probable that it was inserted 
merely as a condition for prompt notice to the gen- 
eral contractor where the claimant bears no direct 
contractual relationship with him, yet it may be 
plausibly argued that the proviso is also an “imme- 
diate payment” requirement, and that if the sub- 
subcontractor, materialman, or laborer agrees to de- 
ferred payments, or extends the time of payment, 
the general contractor and surety are discharged from 
liability under the bond, even though notice of per- 
forming labor and furnishing material has in fact 
been given within the 90-day period. Compare U. S. 
use of Heise, Bruns & Co. v. American Bonding & 
Trust Co. (C. C. Md.), 89 Fed. 921, 924-5. 


“Cf. U.S. F.& G. Co. v. U. S. use of Bartlett, 231 
U. S. 237, 243, (Where the contention of a surety 
under the Heard Act that making excessive claim 
was a fraud precluding recovery on the bond, was 
denied). 





may defer, or even preclude, an action on the pay- 
ment bond. These contentions have been repeatedly 
made under the Heard Acts. Cf. Guaranty Co. v. 
Pressed Brick Co., 191 U. S. 416; American Bonding 
Co. v. U. S. use of Francini (C. C. A. 3), 233 Fed. 
364, 368; U.S. use of Heise, Bruns & Co. v. Ameri- 
can Bonding & Trust Co. (C. C. Md.), 89 Fed. 921, 
affirmed (C. C. A. 4), 89 Fed. 925. And see cases 
U.S. C. A., Tit. 40, § 270, Note 85. 
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which the public improvement is situated is 
authorized by law to serve summons.” 


“(b) Every suit” instituted under this 
section shall be brought in the name of the 
United States for the use of the person 
suing,” in the United States District Court 
for any district in which the contract was to 
be performed and executed and not elsewhere, 
imespective of the amount in controversy in 
such suit,” but no such suit shall be com- 
menced after the expiration of one year after 
the date of final settlement of such contract.* 
The United States shall not be liable for the 


“The requirement presents fundamental questions 
of extreme difficulty. While giving notice is prob- 
ably a condition of the right of a person having no 
direct contractual relation to the principal contractor 
to maintain an action on the bond, it is believed that 
such condition will be deemed complied with even 
though notice in fact through actual receipt of such 
letter by the contractor, or personal service on him, 
be not accomplished. 

There are alternative modes of giving notice: 

(1) By registered mail, postage prepaid, in an en- 
velope address to the contractor 

(a) at any place he maintains an office or conducts 
his business, or 

(b) at his residence; or 

(2) In any manner in which the United States 
marshal of the district in which the public improve- 
ment is situated is authorized by law to serve sum- 
mons. 


It is assumed that the proceeding is an action at 
law, and not a suit in equity. Cf. Illinois Surety 
Co. v. U. S. use of Peeler, 240 U.S. 214, 223; Arnold 
v. U.S. use of W. B. Guimarin & Co., 263 U. S. 427, 
429. 


“Whether under this Act the United States is still 
a “real party in interest” (cf. U.S. F. & G. Co. v. U. 
S. use of Kenyon, 204 U. S. 349, under the original 
Heard Act), or whether it is now a mere nominal 
plaintiff (cf. U. S. v. Henderlong (C. C. Ind.), 102 
Fed. 2; U. S. v. Sheridan (C. C. Ky.), 119 Fed. 236; 
U. S. v. Barrett (C. C. Cal.), 135 Fed. 189, also 
under the original Heard Act), in view of the adequate 
protection presumably afforded by the payment 
bond, will probably be determined on the latter view. 

“This provision appears to be jurisdictional and 
inherent in the right to maintain the action. Cf. U. 
S. v. Congress Const. Co., 222 U. S. 199. The limi- 
tation to the particular federal court is assumed to 
displace the provisions of the General Jurisdictional 
Act (U.S. C. A., Tit. 28, § 41, Par. (1)) pro tanto, 
and process may be served on the defendants in 
whatever district they may be found. U. S. v. Con- 
gress. Const. Co., supra; U. S. v. Union Indemnity 
Co. (D. C. La.), 6 F. Supp. 360. And see U. S. v. 
Severin (D. C. Pa.), 6 F. Supp. 754. 

“The limitation is a condition of the right created, 
and neglect to bring the action within the time limited 
will still be fatal. Cf. Globe Indemnity Co. v. U 
S. use of Steacy-Schmidt Mfg. Co., 291 U. S. 476; 
U. S. F. & G. Co. v. U. S. use of Pierce (C. C. A. 
9), 65 F. (2d) 639; Antrim Lumber Co. v. Hannan 
(C. C. A. 8), 18F (2d) 548. 





- non - 


aoe" fj Ss 


July, 1936 INSURANCE COUNSEL JOURNAL Page 31 


payment of any costs or expenses of any such 


suit.” 

“Sec. 3. The Comptroller General is au- 
thorized and directed to furnish, to any per- 
son making application therefor who submits 
an affidavit that he has supplied labor or ma- 
terials for such work and payment therefor 
has not been made or that he is being sued on 
any such_ bond,” a certified copy of such 
bond and the contract for which it was given, 
which copy shall be prima facie evidence of 
the contents, execution, and delivery of the 
original,” and, in case final settlement of such 
contract has been made, a certified statement 
of the date of such settlement, which shall 
be conclusive as to such date upon the par- 
ties.” Applicants shall pay for such certified 
copies and certified statements such fees as 
the Comptroller General fixes to cower the 
cost of preparation thereof.“ 

“Sec. 4. The term ‘person’ and the mascu- 
line pronoun as used throughout this Act shall 
include all persons whether individuals, asso- 
ciations, copartnerships, or corporations, 

“Sec. 5. This act shall take effect upon the 
expiration of sixty days after the date of its 
enactment,” but shall not apply to any con- 


“The original Heard Act contained the following 
language: 

“Provided, That such action and its prosecutions 
shall involve the United States in no expense. 

“Sec. 2. Provided that in such case the court in 
which such action is brought is authorized to re- 
quire proper security for costs in case judgment is 
for the defendant.” 

The Act of 1905 contains no provisions whatever 
in respect of costs or security. 

“The language permitting the defendant (contrac- 
tor or surety) to procure certified copy of the con- 
tract and bond, did not appear in the earlier Acts. 

“The provision that such copy shall be prima facie 
evidence of contents, execution, and delivery of the 
original, will avoid the contention sometimes made 
under the Heard Acts that there was no proof thereof. 


“The conclusiveness of this determination will 
avoid the uncertainty which surrounded “date of 
completion and final settlement” under the Heard 
Act of 1905. Cf. Globe Indemnity Co. v. U. S. use 
of Steacy-Schmidt Mfg. Co., 291 U. S. 476; compare 
Lambert Lumber Co. v. Jones Engineering & Const. 
Co. (C.C. A. 8) 47F (2d) 74. It will preclude the 
anomalous situation which occurred in U. S. v. 
Bradley (D. C. Pa.), 37F (2d) 347. 

“This requirement is new. Under the Heard Act 
the affidavit of the claimant, together with a letter 
or other informal application for certified copy of 
contract and bond, were sent to the head of the 
administrative department under which the public 
work was contracted for and directed. That official 
would then execute and send the certified copies to 
the claimant, and without charge therefor. 

y these words the Act would become effective 
October 24, 1935. But see infra, notes 60, 61. 


tract awarded pursuant to any invitation for 
bids issued on or before the date it takes ef- 
fect,” or to any person or bonds in respect of 
any such contract. The Act entitled ‘An Act 
for the protection of persons furnishing ma- 
terials and labor for the construction of public 
works’ approved August 13, 1894, as amend- 
ed (U.S. C., title 40, Sec. 270), is repealed, 
except that such Act shall remain in force 
with respect to contracts for which invitations 
for bids have been issued on or before the 
date this Act takes effect, and to persons or 
bonds in respect of such contracts.’™ 

The Miller Act will enable materialmen 
and laborers to bring their actions on the 
payment bond without the unreasonable de- 
lays heretofore imposed. It will probably 
result in reduced costs to the United States 
on public works through selection of con- 
tractors and subcontractors of better technical 
and financial ability with lessened losses to 
the building trades and material industries. 
Sureties on the payment bonds will have 
earlier and more definite knowledge of de- 
linquencies with better opportunity to con- 
trol their losses. To these ends the statute is 
admirable. That the statute does not abolish 
all the procedural technicalities of the Heard 
Act is obvious. To the contrary the statute 
introduces new ones. It is believed that for 
the next few years litigation under the ma- 
terialmen’s acts, with questions of rights and 
procedure to be determined, will continue 
apace. , 


“By this provision it seems that if the contract is 
awarded, and bond executed, on bids issued before 
or on the date when the statute purports to become 
effective (supra, note 59), nevertheless such contract 
and bond will come under the Act of 1905. It would 
appear that a contract based upon bids issued on 
or before October 24, 1935, will fall under the old 
Act. The actual effective date of the statute appears 
to be October 25, 1935. 

A declaration founded upon either statute will 
probably require appropriate allegations to bring the 
action under either the one act or the other. 

"Supra, notes 59, 60. 
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Doctrine of Res Ipsa Loquitur* 


By Det B. Satmon 
Schenectady, New York 


ECISIONS recently made apply the 

doctrine of res ipsa loquitur to auto- 
mobile negligence cases. This is a subject of 
considerable interest and is now attempted to 
be concisely presented. 

The doctrine of res ipsa loquitur is defined 
as follows: 

“The phrase res ipsa loquitur, literally 
translated means that the thing or affair 
speaks for itself. It is merely a short way of 
saying that the circumstances attendant upon 
an accident are themselves of such a character 
as to justify the conclusion that the accident 
was caused by negligence.” Marceau v. Rut- 
land R. R. Co. 211 N. Y. 203, 206. 


The above case is digested as follows: 

“The application of the maxim res ipsa 
loquitur depends, not upon the relation of the 
injured person to the person or party who is 
charged with causing the injury, but upon the 
explanatory circumstances which surround the 
happening of the accident.” 

In the days when the decisions in negligence 
cases consisted principally of cases involving 
railroads as defendants, the Court of Appeals 
in the case of Breen v.N. Y. C.& H.R. R.R. 
Co., 109 N. Y. 297, at page 300, said: 

“There must be reasonable evidence of 
negligence, but when the thing causing the 
injury is shown to be under the control of a 
defendant, and the accident is such as, in the 
ordinary course of business, does not happen 
if reasonable care is used, it does, in the ab- 
sence of explanation by the defendant, afford 
sufficient evidence that the accident arose 
from want of care on its part.” 

Simply, it may be said that the res ipsa 
loquitur rule means that the occurrence of 
an accident through instrumentality under 
defendant’s control itself furnishes prima facie 
evidence of want of care by defendant, caus- 
ing accident, in absence of explanation. 
Donohue v. U. S. Hoffman Mach. Corp. 128 
Misc. 551: 218 N. Y. Supp. 558. 


The doctrine of res ipsa loquitur, in the 
language of Pound, J., in Plumb v. Richmond 


*Reprinted from New York State Bar As- 
sociation Bulletin, June, 1936. 


Light & R. R. Co., 134 N. E. 504, 505, 233 
N. Y. 285 at page 288, is defined as follows: 


“Res ipsa loquitur is a loose, but much 
used, phrase of limited application, which 
is a symbol for the rule that the fact of the 
occurrence of an injury and the surround- 
ing circumstances may permit an inference 
of culpability on the part of the defendant, 
make out plaintiff’s prima facie case, and 
present a question of fact for the defendant 
to méet with an explanation.” 


With the above in mind, we turn to recent 
automobile cases in which the doctrine was 
held applicable. Probably the most outstand- 
ing are the cases of Spreen v. McCann, 147 
Misc. 41; 263 N. Y. Supp. 46, affirmed 264 
N. Y. Supp. 1008 by A. D. 2nd Dept. with- 
out opinion and Bennett v. Edward, 239 A. 
D. 157; 267 Supp. 417. 

The Spreen case held that the doctrine was 
applicable in an action commenced for in- 
jury to a guest in an automobile driven by 
the defendant when it left the highway and 
collided with a pole. 

The evidence showed that the highway was 
straight for considerable distance on either 
side of the point of accident and smoothly 
paved, and that the car was being driven at 
moderate speed, and was in good running 
order; while defendant’s testimony that the 
steering gear failed to work without apparent 
reason was rebutted by testimony that it was 
in working order even after accident. 

The trial Justice held that the doctrine of 
res ipsa loquitur has been applied in analogous 
situations in other jurisdictions, citing Law- 
rence v. Pickwick Stages, Northern Division, 
Inc. 68 Cal. App. 494, 229 P. 885; Mansfield 
v. Pickwick Stages, Northern Division, Inc. 
68 Cal. App. 507, 229 P. 890; Carlson v. 
Kansas City, Clay County & St. Joseph Auto 
Transit Co. 221 Mo. App. 537, 282 S. W. 
1037; Long v. McLaughlin, 3 Dom. L. R. 
(1926) 918, 923. 

In the case of Bennett v. Edward, decided 
by the Appellate Division in November, 1935, 
the doctrine was again applied. The de- 
fendant’s automobile, in which plaintiff was 
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riding as a guest, apparently in good order 
and operated at moderate speed was suddenly 
turned by the driver out of a heavy line of 
traffic and ran across the road into the ditch, 
causing injuries to plaintiff; the Court held 
that the facts established a prima facie case 
under the doctrine. 


Similar doctrine was applied in the case of 
Nelson v. Nygren, 233 A. D. 573, 253 N. Y. 
Supp. 539, affirmed 259 N. Y. 71, 181 N. E. 
52, where an automobile ran off the road. No 
reason for the car leaving the road was given. 
The plaintiff, a guest in the car, recovered a 
verdict which was upheld by the Appellate 
Division. The doctrine of res ipsa loquitur, 
that proof of the accident and the circum- 
stances surrounding it sufficiently established 
the negligence of the driver of the car, was 
applied in that case. The recovery was af- 
firmed by the Court of Appeals, which ap- 
plied the maxim of res ipsa loquitur to the 
facts. 

The Court of Appeals in Slater v. Barnes, 
241 N. Y. 284; 149 N. E. 859, held that— 
“The rule of res ipsa loquitur amongst other 
things is predicated upon the condition that 
the agency which has produced an injury is 
within the exclusive possession, control and 
oversight of the person charged with neg- 
ligence, whence, legitimately, flows the in- 
ference that if there is any explanation of the 
accident, consistent with freedom from negli- 
gence, he ought to be able to give that ex- 
planation, and if he does not give it, a pre- 
sumption arises against him. 


The writer is repeating the rule of res ipsa 
loquitur so that it may appear in the language 
expressed by various Courts and decisions. 
Now for the purpose of the practical appli- 
cation, we will assume that the plaintiff is a 
guest riding in automobile owned and operated 
by the defendant. (1) in the event the car 
leaves the road for an unexplained cause, the 
tule applies only where the circumstances of 
the case unexplained justify an inference of 
negligence (Galbraith v. Busch, 267 N. Y. 
230; 196 N. E. 36) (2) ifa tire blew out and 
then the car left the road, the cause would 
be explained and the rule would not apply. 
The foregoing, is a simple illustration showing 
where the doctrine applies and where it does 
not apply. It may be true that there are no 
specific cases upon the latter point embrac- 
ing a similar statement of facts, however, 
there are decisions which bear out the point 
how made. 

The case of Galbraith v. Busch was decided 
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by the Court of Appeals in April, 1935, by a 
divided Court. It in substance takes issue 
with some of the early decisions of the Ap- 
pellate Division. The Galbraith case was 
commenced by plaintiff, a passenger in an 
automobile which suddenly swerved from the 
highway and crashed into a tree. Plaintiff 
recovered, under the res ipsa loquitur theory 
of an unexplained accident. The Court held 
that more than a mere showing of the unex- 
plained accident was necessary and that the 
rule could only be invoked where the circum- 
stances of the case justify the inference of 
negligence. The opinion in part reads: 


“Tt is common knowledge that a sudden 
swerve of an automobile may be due to 
many causes. We may assume that an au- 
tomobile nevertheless does not suddenly 
swerve under ordinary conditions where it 
is carefully operated and carefully main- 
tained. We may assume further that here 
the evidence shows that at the time of the 
accident there were no extraordinary con- 
ditions in the road which would account 
for the accident, and that an inference 
would be justified that the cause must be 
found in the operation of the machine or 
in some defect in the automobile. We may 
even assume that these circumstances, un- 
explained, justify an inference that the au- 
tomobile was not carefully operated or was 
not carefully maintained. If the defend- 
ants owed a duty to the plaintiff to exercise 
reasonable care both in the operation and 
maintenance or repair of the automobile, 
then the burden of explaining the cause of 
the accident and showing that it occurred 
without neglect of duty may, perhaps, 
logically and properly be shifted to the de- 
fendants. At least there are many decisions 
which point that way. 

Here the plaintiff was only a guest in 
the car. She assumed the risk of any de- 
fect in the automobile which was not 
known to the defendants. They assumed 
the duty to exercise reasonable care for her 
protection in the operation of the auto- 
mobile. They were under no duty to ex- 
ercise care in repairing defects not known 
to them. Higgins v. Mason, 255 N. Y. 
104, 174 N. E. 77. The evidence, though 
unexplained, cannot possibly lead an in- 
ference that the accident was due to lack 
of care in the operation of the automobile, 
for the probability that it occurred from a 
break in its mechanism is at least equally 
great. All that the evidence shows is that 
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the accident may have occurred from any 
one of many causes, including, perhaps, 
negligence in operation. If knowledge of 
the actual cause is confined to the defend- 
ants, then the plaintiff cannot prove any 
cause of action without calling them as wit- 
nesses. None the less, the plaintiff fails 
to make out a prima facie case without such 
proof and cannot place upon the defendants 
the burden of exculpating themselves from 
the charge of neglect of duty until evidence 
showing prima facie that there is such 
negligence has been presented.”’ 


The Court of Appeals reversed the Ap- 
pellate Division, Second Department, de- 
cision, which affirmed the verdict in favor of 
the plaintiff. 

In the case of Whitaker v. Board of Ed- 
ucation of Rensselaer, 233 A. D. 184; 251 N. 
Y. Supp. 611, it was held—*“Presumption 
arising from res ipsa loquitur doctrine is un- 
available or is overcome, where plaintiff 
has full knowledge and testified respecting 
specific facts of negligence causing injury. 
Res ipsa loquitur doctrine, though it pro- 
vides substitute for direct proof of negligence, 
where plaintiff is unable to point out specific 
act of negligence which caused injury, is rule 
of necessity to be invoked only when, under 
circumstances involved, direct evidence is 
absent and not readily available.” 

The plaintiff in the Whitaker case was in- 
jured when glass in a door was broken when 
the door was slammed. There was not any 
fault in the construction of the building, the 
glass was not improperly set and did not break 
because the settings had become weak or out 
of repair. The evidence did not disclose any 
defect either in the glass or its setting which 
would have been discovered by a reasonable 
inspection. There was no proof that the 
checks or controls on the door were defective 
or inadequate. 

Upon these facts Presiding Justice Van 
Kirk in his opinion in part said: 


“Tt was prejudicial error to introduce the 
doctrine of res ipsa loquitur. That doc- 
trine does not apply to this case. The cir- 
cumstances of the accident and the injury 
do not identify the wrongdoer. Hardie v. 
Charles P. Boland Co. 205 N. Y. 336, 98 
N. E. 661. They, unexplained, do not 
identify this defendant as the solely negli- 
gent party. Plumb v. Richmond Light & 
R. Co., 195 A. D. 254, 187 N. Y. S. 38, 
affirmed 233 N. Y. 285, 135 N. E. 504, 25 


A. L. R. 685. It may not even be said that 
the breaking of this glass is evidence that 
there was negligence on the part of some 
one.. There may have been causes for the 
breaking of this plass other than those for 
which the defendant could be liable. “The 
doctrine of res ipsa loquitur, although it 
provides a substitute for direct proof of 
negligence where plaintiff is unable to point 
out the specific act of negligence which 
caused his injury, is a rule of necessity to 
be invoked only when, under the circum- 
stances involved, direct evidence is absent 
and not readily available. 


Hence the presumption or inference aris- 
ing from the doctrine cannot be availed of, 
or is overcome, where plaintiff has full 
knowledge and testifies as to the specific 
act of negligence which is the cause of the 
injury complained of. 45 C. J. 1206; 
Plumb v. Richmond Light & R. Co., 233 
N. Y. 285, 135 N. E. 504, 25 A. L. R. 685. 
The plaintiff offered evidence that the door 
had been slamming and shook the floor, and 
that it slammed at the time of the acci- 
dent, causing the breaking of the glass. 
So, plaintiff did not rely upon inference to 
establish her cause of action. Also the 
evidence discloses a probable cause for the 
breaking, viz., the strong blast of wind 
which tore down the window curtains on 
the upper floor and caused the door to 
slam. Thus again there was evidence tend- 
ing to show the cause of the accident.” 


In the case of Robinson v. Consolidated 
Gas Co., 194 N. Y. 37; the plaintiff's intestate 
employed by the defendant died from injuries 
received through a fall from a scaffold while 
at work with another employee. They ap- 
plied severe vertical strain to the scaffold by 
attempting to uncouple the pipe overhead and 
while so doing the scaffold fell. The lower 
Court applied the doctrine, the Appellate Di- 
vision affirmed the judgment in favor of the 
plaintiff and the Court of Appeals reversed 
holding that the doctrine did not apply. The 
opinion of the highest Court is digested in part 
as follows: “The doctrine res ipsa loquitur 
does not permit a recovery without proof of 
negligence, but it regulates the degree of proof 
required under certain circumstances, and is 
applied when the inference of negligence 's 
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required by the nature of the occurrence. If 
the entire occurrence as proved could not 
have happened without negligence of some 
kind, negligence is presumed, and the burden 
of explanation is upon defendant. If proof 
of the occurrence shows the accident might 
have happened from some cause other than 
defendant’s negligence, such presumption does 
not arise, and the doctrine cannot properly be 
applied.” 

A similar situation arose in Hardie as ad- 
ministrator v. Charles P. Boland, 205 N. Y. 
336; 98 N. E. 661 when the plaintiff’s intes- 
tate met his death through the collapse of a 
chimney which he was engaged in “pointing” 
or finishing as an employee of the defendant, 
an independent contractor. The falling 
chimney carried with it the scaffold upon 
which the deceased was at work and he was 
thrown to the ground meeting instant death. 
In the action against the contractor it was held 
that the doctrine had no application since the 
accident did not identify the wrong doer. The 
Court in part held—‘That while the fall of 
the chimney, in these circumstances, may be 
prima facie evidence of the negligence of the 
architects, it cannot support a charge of negli- 
gence against the defendant, unless supple- 
mented by proof showing that the plan was 
so obviously defective that a contractor of 
average skill and ordinary prudence would not 
have attempted the construction according to 
the plan.” 

The application of the doctrine in a case 
where plaintiff, a passenger in defendant’s 
trolley car, riding on the running board, was 
injured in a collision between the car and a 
motor truck, was held proper in Plumb v. 
Richmond Light and Railway Co., 233 N. Y. 
385; 135 N. E. 504 but regardless of its ap- 
plication in the plaintiff’s case, the hard and 
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fast use of the doctrine in a collision case 
would appear to be of little or no assistance 
to the Courts, as impractical. When all 
questions of fact are submitted to the jury 
for determination little if anything is to be 
ultimately gained by resort to the doctrine. 
A recently reported negligence case discussing 
the doctrine is Stanley v. F. W. Woolworth 
Co. 153 Misc. 665; 275 N. Y. Supp. 804. 
Today to speak in the vernacular “The en- 
tire case is thrown in the bag.” Plaintiffs 
and defendants evidence alike, is given to the 
jury for decision of the questions of fact un- 
der the instructions of the Court. In some 
cases the defendant must overcome certain 
legal presumptions in favor of the plaintiff but 
on the whole case the burden is upon the 
plaintiff. If the plaintiff is assisted in mak- 
ing out a case by having the benefit of legal 
presumptions, well and good, but they may 
be overcome by the defendant’s explanation. 
It is only where the instrumentalities which 
could have contributed to the accident are ex- 
clusively in control of the defendant and the 
accident is unexplained that the plaintiff has 
the benefit of the doctrine; this is subject to 
the limitation that the circumstances of the 
case unexplained justify an inference of negli- 
gence, (Galbraith v. Busch, 267 N. Y. 230) 
and is also subject to the defendant’s ex- 
planation. Obviously it is difficult to under- 
stand how the doctrine can be invoked and ap- 
plied in the ordinary collision case. There 
may be isolated collision cases where it will 
apply but these would be the exception rather 
than the rule. The outstanding feature in the 
trial of negligence cases today is that all 
questions of fact are for the determination of 
the jury. This feature is all embracing and 
overshadows what may be termed the applica- 
tion of intermediate principles and doctrines. 





